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The SECOND ParRT | 
OF THE > 


IrusricE of PEACE 


His ComMPANION. 


O R, 


Joſs in Law (wherein Juſtices 
of Peace have a ſuriſdiction) which 
have been determined by the 
Judges from the Reign of King 

Eauard III, down to the Year 1729, 

with ſome Modern Caſes never before 

HPubliſh'd. 


Inegunby S. Ilacherby, late — 


1 [The whole digeſted in an Alphabetical 
Order, and carefully examin'd and revis'd, 


O By Nathaniel Blackerby, Eſq; 


.Y IE proprium Munus Mag iſtratus, intelligere, Je La | 


I gerere Perſonam Civitatis, debereque, ejus 
by Dignitatem, & Decus, ſuſtinere, ſervare 


Leger, Tura deſcribere, ea, Hdei ſue commiſſa, 
memeniſſe. Cic, Offic. 1 2 


| Ii LONDON: Printed by the Aſſigns of 
Eaward Sayer, Eſq; for J. Walthoe, in the 
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Middle-Temple. Cloyſtert. 1729. 
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TO THE 


CLUB of LIBERTY. 
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Y\ GENTLEMEN, 


JF OU will, I hope, pardon 
F my indulging the Deſire I 
had, to give ſome publick Teſti- 
mony of my Reſpect, for a So- 
Fiety, in which nothing is want- 
Wing, that can make an Evening's 
Entertainment profitable and de- 
Sightful: And I have a particu- 
Jar Pleaſure, in prefixing to this 
ittle Collection the Appellation 
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Z Qui miſe quod iffi faciunt, nil rectum | 
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iv The Dedication: 
you have choſen, as it is a Mark 
of your Love to Mankind, which 


| ſufficiently appears from your 


known Loyalty and Zeal for our 
King and Country, and for our 


Conſtitution, both in Church and 


State, as now moſt happily eſta- 


bliſhed in his Majeſty's Moſt Illu- 


ſtrious Proteſtant Family; Where- 


by Liberty, that ineſtimable Bleſ- 


ſing, is ſecured to Us and our Po- 
ſterity. Nor does your Aﬀection 
towards the Community reſt in 
Speculation, but ſeveral of you 
have, by your Employments, 


the Advantage you prize, beyond 


all others, of being uſeful Mem- 
bers of it. I might even men- 


tion ſome Services to the Pub- 


lick, which had their Riſe in 


your Meetings, were I not un- 


willing to offend 'Thoſe, 


putant. Ter. 


The Dedication: 


V 


As the Endeavours of any of 

your Members for the publick 
> Good, ought in great Meaſure, 
to be aſcribed to a Converſation, 
the chief End of which is mu- 
tual Inſtruction and Improve- 
ment; I could not but preſent 
to you this Manual, intended 
to facilitate the Adminiſtrati- 
on of Juſtice, by a Commiſſion 
in which moſt of you have the 
Honour to be. . Indeed, I may 
appear to have been led to it by a 
Self. intereſted Motive, as making 
a Set of Gentlemen Judges of 
my Labours, who out of their 
= good Nature to all, and Friend- 
ſhip for each other, would over- 
look the Errors I might have 
been guilty of. But, as you know 
how to corre& each other's 
Miſtakes without Sowerneſs or 
Vanity, I hope to be able, 
he §ö;— ma 


vi The Dedication. 


. hereafter, to publiſh more per- 


fect Editions of this Work, and 
of my Summary, by having ſub- 


mitted both to your Cenſure. 


Ian, 
GENTLEMEN, 
Tour faithful 
and much Obliged 


Nath. Blackerby. 
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Introduction. 


N oe E Deſign of the following 
Sheets is not to go through the 
whole Office of a Juſtice of Peace, 
which would be as impertinent in 
me, as vain and unprofitable in it 
ſelf, after the ſame has teen done 
ſo learnedly by Htz-Herbert, Cromp- 
ton, Lambard and Dalton, nor is it 
to fill it with all the Caſes reported, 
nor with Precedents borrowed from 
others, or compoſed by my ſelf, to 
fwcl! it to an extravagant Bulk, 
wech would hinder its being uſeful at 
the Scifions; nor to determine dog- 
matically the Time when Juſtices of 
Peace began; nor ſhall I ſay more of 


? thislaſt, than that I dont find that ar. 


A 4 a 


See 


= wY 
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viii The Introduction. 
of our Law- Books do affirm them to 
have been before the Reign of Ed. 3. 


—— V— 


But what I intend is, by Law- Books 
and Records, to ſhew what Determi- 
nations have been made concerning 


the Power and Authority the Juſtices 


of Peace have, and wherein they 
have duly purſued that Power, and 
wherein they have not ; which may 


be an Encouragement in the former, 


and a Rule to guide them for the fu- 
ture in the later. And to ſet the 


Natter in a clearer Light, I doubt 


not but it will be granted me, that 
it is abſolutely neceſſary to ſet forth 
the Commiſſion of the Juſtices of 


Peace at this Day, which take in the 


Words following, viz. 


The Commif on for Juſtices of 
the Pcacc. 


EORGE, Ly the Grace of God, 
King of Great Britain, Sc. to 
A. B. C. D. E. F. G. H. Know ye that 
we have aſſigned you and every one of 


Jou, jointly and ſeverally, our Fuſtices 


To 
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co keep our Peace in the County of J. 


and to keep and cauſe to be kept all Or- 


diinances and Statutes made for the good 
of the Peace, and for the Conſervation 
* of the ſame, and for the Quiet, Rule 
and Government of our People, in all 
and every the Articles thereof, in our 
aid County, (as well within the Liber- 
ties as without) according to the Force, 


Form and Effect of the ſame; and to 
chaſtiſe and puniſh all Perſons offending 
againſt the Form of thoſe Ordinances 
or Statutes, or any of them, in the Coun- 
ty aforeſaid, as, according to the Fornz 
of thoſe Ordinances and Statutes, ſhall 


e fit to be done: Aud to cauſe to come 


before you or any of you, all thoſe Per- 
ſons who ſhall threaten any of the 
People in their Perſon, or in burning 
their Houſes, to find ſufficient Security 
for the Peace, or for the Good Behavi- 
our towards us, and the People; and if 
they ſhall refuſe to find ſuch Security, 
then to cauſe them to be kept ſafe in Pri- 


4 "fon, until they find ſuch Security. He 


have alſo aſſigned you, and every two cr 


more of you, (whererf any one of you the 


1 ſaid 


x The Introduction. 


ſaid A. B. C. D. ſhall be one) our Ju- 
ſiices to inquire by the Oath of good and 
dawful Men of our County aforeſaid, 
by hom the Truth may be better known, 
of all and all Manner of Felonies, Witch- 
crafts, Inchantments, Sorceries, Ma- 


gick Arts, Treſpaſſes, Foreſtallings, 


Repratings, Ingroſſings, and Extortions 
whatſoever, and of all and ſiugular o- 
ther Miſdeeds and Offences, of which 
Juſtices of the Peace may or ought lau- 
fully to inquire, by whomſoever or how- 
ſoe ver done or perpetrated, which here- 
after ſhall happen howſoever to be done 
or attempted in the County aforeſaid ; 
and of all thoſe who in the County a- 
foreſaid have either gone or ridden, or 
hereafter ſhall preſume to go or ride in 
Companies with armed Force againſt 
he Peace, to the Diſturbance of the 
People; and alſo of all thoſe who in 
Hike Manner have lain im wait, or here- 
after ſhall preſume to lie in wait: Aud 
alſo of Innholders, and of all and ſingu- 
lar other Perſons who have offended or 
attempted, or hereafter ſhall preſume to 


roffend, or attempt in the Abuſe of 


Meigbts 
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The Introduction. xi 


Weights or Meaſures, or in the Sale of 
Victuals againſt the Form of the Ordi- 
nances or Statutes, or any of them, its 
that Bebalf made for the Common Good 
of England, and the People thereof, in 
the County aforeſaid; and alſo of all 
Sheriffs, Bailiffs, Stewards, Conſtables 


 Gaolers and other Officers what ſoever, 


who in the Execution of their Offices a- 
bout the Premiſſes, or any of them, 
have unlawfully demeaned themſelves, 
or hereafter ſhall preſume unlawfully to 
demean them ſelve s, or have heen, or 
hereafter ſball be careleſs, remiſs, or 
negligent in the County aforeſaid; and 
of all and ſingular Articles and Circum- 
ſtances, and all other Things whatſo= . 
ever, by whomſoever and howſeever 
done or perpetrated in the County aſore- 
faid, or which hereafter ſhall happen 
to be bowſoever done or attempted iu 
any wiſe, more fully concerning the 
Truth of the Premiſſes, or any of them ; 
and to inſpect all Indictmeuts what ſo- 
ever fo before oli, or any of you, taken 
er to be taken, or made or taken before 


others, late Fuſtices of Peace in the 


County 


XIi The Introduction. 
County aforeſaid, and not as yet deter- 
mined; and to make and continue the 


Proceſs thereupon againſt all and ſingu- I 


Jar the Perſons ſo indicted, or which 
hereafter ſhall happen to be maitted 
before you, until they be apprehended, 
xender themſelves or be outlawed, And 
to hear and determine all and ſingu lar 


the Felonies, Witchcrafts, Inchantments, * 


Sorceries, Magick Arts, Treſpaſſes, 
Foreſtallings, Regratings, Ingroſſings, 
Fxtortions, unlawful Aſſemblies, In- 
dictments aforeſaid, and all and ſingu- 
ar other the Premiſſes, according to the 
Laws and Statutes of England, as in 
like Caſe hath been uſed or ought to be 
done: And to chaſtiſe and puniſh the 
ſaid Perſons offending, and every of 
them, for their Offences, by Fines, 
Ranſoms, Amerciaments, Forfeitures, 


or otherwiſe, as ought and hath been 


uſed to be done, according to the Laws 
and Cuſtoms of England, or the Form 


of the Ordinances and Statutes afore- 


faid. Provided always, that if a Caſe 
of Difficulty upon the Determination 
f fo " to the a ſhall happen to 


ariſe 
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' The Introduction. xiii 
15 before you, or any two or more of 
vou, then you or any two or any more 
14 you do not proceed. to git e ene, 
bie except it be in the Preſence of 
one of the Fuſtices of the one or other 
Bec or Fuſtices of Aſſize in the 
7 County aforeſaid. And therefore we 
4 command you, and every of you, that 
vou diligently intend the keeping of the 
1 Ordinances, Statutes, and all 
aud ſingular other the Premiſſes; and 
2 at certain Days and Places, which 
vou, or any ſuch two or more of you as 
4 is aforeſaid, ſhall in that Behalf ap- 
Point, you make inquiry upon the Bren 
1 3 miſſes, and hear and determine all and 
> ſingular the Premiſſes, and perform and 
=» fulfil the ſame in Form aforeſaid, doing 
2 therein that which to Fuſtice apper- 
2 raineth, according to the Law and Cu- 
tom of England, ſaving to us the A. 
merciaments and other Things to us 
= thereof belonging. And we Command 


by Virtue of theſe Preſents, the Sheriff 
of the ſaid County of J. that at certain 
Days and Places which you, or any 
ſuch two or more * you as aforeſaid, 

2 hall 


xiv The Jutroduction. 


fell make known to him as aforeſaid, 
| be canſe to come before you, or ſuch * 
two or more of you as aforeſaid, ſuch ® 
and as many good and lawful Men of * 
bis Bailiwick (as well within Liber- * 
ties as without) by whom the Truth in 
the Premiſſes may be the better known | 
and inquired of. Laſtly, we bave aſ- * 
ſigned you the ſaid K. L. Keeper f 
_ the Rolls in the ſaid County, and there- 
fore you ſhall canſe to be brought before 
| your ſelf and your ſaid Fellows, at the * 
| ſaid" Days and Places, the Writs, Pre- 
| Ccepts, Proceſſes and Iudictments aſore- 
ſaid, that the ſame may be iuſpected, 
and by a due Courſe deternined, as afore- 
{aid. In Witneſs whereof, SS. 


I ſhould alſo have added the Acts 
of Parliament, which authorize the 
Juſtices of the Peace to act; but that 7} 
I have already done in my Summary, 
to which I refer the Reader, and 
of which I intend ſoon to publiſh Þ 
a new Edition, wherein the Acts, 
ſince paſſed, ſhall be continued to 
the End of this . Parliament. 
; 2 j Ir 4 
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FJ The Introduction. xv 
1, lt is indeed not to be preſumed, 
tut the Gentlemen who have the Ho- 
þ nodur to ſerve his Majeſty in the Com- 
F Fmiffion of the Peace at this Time, 
are Men of great Knowledge, found 
u Learning, and profound Sagacity, 
„ {ſuch whoare undoubted in their Loy- 
. BZ alty to the King's moſt Excellent Ma- 
jeſty, and pious and godly Men, who 
= Bare tender of keeping their Oath, and 


very fearful of breaking it, who ſtand 
e always ready to diſcharge their Duty: 
- > So that the inſerting the Oath of a 
- > Juſtice of Peace, and the Statute of 
„ 34 . J. cap. 12. whereby all Juſti- 
- 7 ces of the Peace are obliged to exe- 

cute their Commiſſion, redreſs In- 


> juries, and maintain the Laws, 


may at this Time ſeem needleſs; 
vet ſince no Body knows, but there 
may come a Time, when Men o- 
ther wiſe qualified may get into the 
Commiſſion of the Peace, and ſome 
may be put into Commiſſion, who 


; may be willing to be informed, yet 

have not Time to read large Volumes, 

(and indeed for theſe later this Trea- 
| 3 tiſe 


xvi The Introduction. 


tiſe is chiefly intended) it may not be 


amiſs to add as an Introduction to 
what follows, the Oath of a Juſtice 


of Peace, and alſo the laid Act of I 


| Parliament. 


Ihe O A TH of a Juſtice of Peace, 


OU ſhall ſwear, that as a Fuſtic 5 


cf Peace in the County of J. in 
a2 the Articles in the King's Commiſſion 
| To you directed, you ſhall do equal Right 


ciaments that ſhall happen to be made, 


truly ſend them tothe King's Exchequer : 


| 

'if 

| to the Poor and to the Rich, after your 
Il Cunning, Wit, and Power, and after 
il the Laws and Cuſtoms of the Realm, 
aud Statntes thereof made; and you ſhall * 
ot be of Connſel of any Suarrel hanging 
before you, and that you hold your Seſſi- 
ons after the Form of the Statutes thereof % 
made; and the Iſſues, Fines and Amer- 


and all Forfeitures which ſhall fall before 4 | 
von, you ſhall canſe to be entered without 
any Concealment (or Imbexzilling) and 


Tou ſhall not let for Gift or other Cauſe, : 
| but well and truly Jou (hall do your Of- 
| Ace F | 


? The Introduction. xvii 
jice in that behalf, and that you take 
o nothing for your Office of Fuſtice of the 
e Peace to be done; but of the King, 
f Rand Fees accuſtom d, and Coſts limited 
vy the Statute: And you ſhall not di- 
rect, nor cauſe to be directed, any Mar- 
rant (by you to be made) to the Parties, 
Hut you ſhall direct them to the Bailiffs of 
„be ſaid County, or other the King's Of- 
cers, or Miniſters, or other indifferent 
„ RPerſons, to do execution thereof, 


7 . * 
g So help you God, Sc. 
he Statute of 4 II. 7. cap. 12. 


F $ Be King our Sovereign Lord con- 
1 f /idereth, That by the Negligence, 
3 Miſdemeaning, Favour, and other itt 
gordinate Cauſes of Fuſtices of Peace in 
every Shire of this his Realm, the 
Las and Ordinances made for the 
Politicł Meal, Peace, and good Rule 
* of the ſame, and fur the Profit, Sure- 
3 7», and reſtful Living of his Subjects 
3 of the ſame, be not duly executed ac- 

| | cording 
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cording to the Tenor and Effect that 


they were made and ordain'd for: 
Wherefore his Subjects have been grie- 


worſly hurt, and out of Surety of their 
Bodies and Goods to his great Diſplea- 
ſure ; for to him is nothing more joy- 


_ ous, than to know his Subjects to live 


peaceably under bis Laws, and to in- 


creaſe in Wealth and Proſperity, and 
to avoid ſuch Enormities and Injuries, 


ſo that his ſaid Subjects may live reſt- 
fully under his Peace and Laws, to 
their Encreaſe. 


zs Fuſtice of Peace, do canſe openty 
and ſolemnly to be proclaim*'d Tearly 
four Times a Tear, in four principal 


Sefftons, the Tenor of this Proclama= 
tron to this Bill annexed: And that 


every Fuſtice of Peace being preſent 
at any of the ſaid Seſſions, if they 


be made in Form aboveſaid, ſhall for- 
„„ 


: 2 
„ 


He Mill that it be 
ordained and cnacted by Authority of © 
_ this ſaid Parliament, That every Fu- 
ftice of Peace within every Shire of © 
this Realm, wit]/ in the Shire where he 
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cauſe not the ſaid Proclamation for to 
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at ffeit unto our Sovereign Lord at every 
Lime, twenty Shillings. 

e- 2. Henricus Dei gratia, &c. The 
ir King, our Sovereign Lord, conſidereth 
i= wow daily within this Realm his Com 
is traiterouſly Counterfeited, Murders, 
be Robberies, Felonies, been grievouſly 
committed and done; and alſo unlawful 
4 Retaiuors, Idleneſs, unlawful Plays, 
„ RExtortions, Miſdemeanings of Sheriffs, 
Eſcbeators, and many other Enormi- + 
'o tries and unlawful Demeanings daily 
© grow more and more within this Realm, 
to the great Diſpleaſure of God, Hurt 
aud Impoveriſhing of his Subjetts, and 
to the Subverſion of the Polity and good 
'e "RCovernment of this his Realm; for 
y theſe ſaid Enormities and Miſchiefs, 
His Peace is broken, his Subjects trou- 
Vled, iuquieted and impoveriſb' d, the 
+Husbandry of this Land decay d, where- 
y the Church of England is upbolden, 
the Service of God continued, every 
Man thereby hath his Suſtenance, eve- 
ary Iuberitor bis Rent for his Land; 
Jr repreſſing and avviding of the ſaid 
¶Miſobief, ſufficient Laws and Ordi- 
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nances been made by Authority of na. 
ny and divers Parlzaments holden with- Þ 
in this Realm, to the great Coft of the 


King, his Lords and Commons of the 


ſame, and lacketh nothing, but that 
the ſaid Laws be not put in due Exe- 
cution, which Laws ought to be put in 
due Execution by the Fuftices of Peace Þ 
_ of every Shire of this Realm, to whom 
Bis Grace hath put and given full Au- 
_ thority ſo to do, fith the Beginning ef 
his Reign. And now it is come to his 
Knowledge, that his Subjects be little Þ 
eaſed of The ſaid Miſchiefs by the ſaid 
3 but by many of them rather 

wt than helped: And if his Subjects 
complain to theſe Fuſtices of Peace, of © 
any Wrongs done to them, they have © 
thereby no Remedy, and the ſaid Miſ- 


chiefs do increaſe, and be not ſubdued. 


And bis Grace conſidereth, that a great 
Part of the Wealth and Proſperity of | 
this Land ſtandeth in that, that his 
 Subjetts may tive in Surety under his 
Peace, in their Bodies and Goods; and 
that the Husbandry of this Land may 
7ncr reaſe and be upholden, which muſt 

be 


| The Introduction. xxi 
e had by due Execution of the ſaid 


* Laus and Ordinances ; Chargeth and 
hb Commandeth the Fuſtices of the Peace 
he i 4 this his Shire to endeavour-them. to 
% do and execute the Tenor of their Com- 
, miſſion, and the [aid Laws and Ordi- 
; 3 ances ordained for the ſubduing of the 


Premiſſes, as they will ſtand in the 


CC = 
„ Love and Favour of his Erace, and in 
„ avoiding of the Pains that be ordain- 


of Jed, if they do the contrary. And more- 
over he Chargeth and Commandeth that 
„ every Man, what Degree or Condition 
that he be of, that let them in Mord or 
7 Deed, to execute their ſaid Authority 
n any Manner or Form aboveſaid, that 
they ſhew it to his Grace; and if they 
„ 2 do it not, and it come to his Knowledge 
by other than by them, they ſhall not 
be in bis Favour, but taken as Men 
out of Credence, and be put out of Com- 
= miſſion for ever. And over this he 
Chargeth and Commandeth all Manner 
f Men, as well the Poor as the Rich, 
3 (which be to him all one in due Mi- 
uuiſtration of Fuſtice) that is hurt or 
3 duc in any Ti w_ that the ſaid Fu- 


j X ſtice 


Ekxxii The Introdution. 
| ſtice of Peace may hear, determine, 
i or execute in any wiſe, that be | 


— - ————— 


grieved make his Complaint to the 3 
Fuſtice of Peace that next dwelleth % 
''  anto him, or to any of bis Fellows, © 


| and deſire a Remedy. And if then he 


hath no Remedy, if it be nigh ſub | 


Time as his Fuſtices of Aſſiſes come 


ces, and if then he hath no Remedy, 
or if the Complaint be made long afore 
_ the coming of the Fuſtices of Afiſe, 
then he ſo grieved come to the King's 
Highneſs, or to his Chancellor for the 
Time being, and ſbew his Grief : And 
his ſaid Highneſs then ſhall ſend for 
the ſaid Fuſtice to know the Cauſe why 
his ſaid Subjects be not caſed, and his 
Laws executed; wherenpon, if he find 
any of them in Default of executing 
of his Laws in the Premiſſes, accor- 
ding to his Highneſs's Commandment, 
he ſhall do him ſo offending to put out 
of the Commiſſion, and farther to be 
puniſhed according to his Demerits. And 
over, that his ſaid Highneſs ſhall not 

| let 


\- 


into that Shire, that then he ſo grieved 
fhew his Complaint to the ſame Fuſti- | 
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jet for any Favour, Affection, Cift, 
"Charge, nor other Cauſe, but that he ſhall 
Fee his Laws to have plain and true 
Execution, and bis Subjects to live in 
RSurety of their Lands, Bodies and 
Coods, according to bis ſaid Laus, 
and the ſaid Miſchiefs to be avoided, 
that his Subjects may increaſe in Wealth 
and Proſperity to the Pleaſure of God. 


> Now, by what is above recited, 
"Cs. the ſaid Oath and Statute) no- 
thing can be more evident than that 
every Juſtice of Peace is under the 
Obligation of diſcharging his Duty, 
upon the Penalty of Perjury ; and 
not only ſo, but alſo of being put out 
of Commiſſion, and further puniſh'd 
according to his Demerits: Both 
which deſerve to be ſeriouſly read 
over, and that not ſeldom, and to be 


3 horoughly weighed and conſidered 


by every Getleman, who intends 
faithfully to diſcharge his Duty in 


Touching the general Authority of 


1 uſtices of Peace, vide Co. Li. 8, 12. 


2 Li. 


Tix Wes 


xxiv The Introduction. 
Li. d, 118. Li. $2,635; Li: 12, 32 
Cro. Car. 112. And ſee the Difference 
between Commiſſions of Oyer and 
Terminer, Gaol-Delivery, and of the 
Peace. 1 And. Rep. pag. 111, 112. 
„%%% Tn 40 


N. B. 


E R R A T A. 


AGE 170, Line 13, for that a Perſon, read the 
P Houſe of a Perion who c. p 311, in the zth 
Line ot the Form of a Conviction, put an Apoltio- 
phus over th: Words notitia ſua. 


WHEREIN 
US TICEs of PEACE have 
a jJuriſdiction, as well by their Commiſ- 

ſions as by AQ of Parliament; which 

have received a Determination by the 
= JUDGES in Weſftminſter-Hall, their 
Circuits, and in Serjeants-Inn, from Ed. 
je © 3d's Time to this Day, as they are re- 
ported in the Year-Books, and all the 
= other Reports down to this Time. 


7 
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- 3 Acceſſary and Principal. 
1 Is preſent, and moves B. to ſtrike 
C. and kill him; in this Caſe A. is 
Principal, though he did not ſtrike 
ne Stroke. Term. Mich. 4 H. 7. f. 101. 4. 
3 PI 10. Term. Mich. 13 H. 7. fe 10. As Pl. To 


When | 


8 4 ploy, Com. f. 100, 4. 5 Mar. 


one runs one Way, and the other another; 


2 Acceſſary and Pꝛincipal. 
When divers meet to do an unlawful Ad, 
and one alone doth it, and the others pre- 
ſent abet it, and are ready to aſſiſt him in 
doing it, they are all Prineipals. Term, 
Paſ.h. 2 H. 8. Kellw. Rep. f. 161. a. Pl. 2. 
Plow. Com. 1 Mar. 98. a. But it 1s other- 
wiſe, if a Man comes there by Chance, 
and not with an Intent to join in doing an 
unlawful Act, Term. Trin. 14 H. 7. f. 31. . 
PI. 7. 34 H. 8. b. 2. New Caſes, f. 54. a. Pl, 
237. Term. Mich. 11 H. 4. f. 13. ö. 14. a. Pl, 
30. in Rape. 1 Mar, Plow. Com. p. 97. a. b. 
in Murder. | N 

P. and another ſet upon two to rob them, 


* — v o 7 
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the Companion of P. robs one of the Per- 


ſons ſet upon, out of the Sight and Hear- 
ing of P. yet P. is Principal. 1 And. p. 116 
Pl. 161. Hitt. 26 El. 2. 3 

Ar. her in Saunders his Reports, in Title 
Murder, was not Acceſſary; which ſee. 
The Reaſon there given is, that Archer ne- 


ver perſwaded nor gave his Counſel to 


poiſon the Child; and therefore the Law 
will not carry his Conſent further than he 7 
intended it. Vide Kelynge 52 & 53. H. P. C. 
p. 53. New Dalton p. 348. 1 
if one doth receive a Felon (before he is 
attainted of Felony) knowing of the Felony, Þ 


or fayours-him with Money, Meat, Drank, 
or Lodging, he is Acceflary.: But nor for 
giving him his good Word, ſuing for his De- Þ 
liverance, or ſending a Letter for his En- 
largement. 26 Ed. 3. Lib. Ax. Pl. 45» = 1 


Acceflaty and JIuncipal. 3 


9 An Adulterer counſe'd a Woman to Kill 
re. the Infant when it ſhould be born: The 
in Infant was born and murthered by the Mid- 
* wife, in the Preſence, and by the Com- 


2, mandment of the Woman. The Moman 
„ and Midwife were adjudged Principals, and 
the Adulterer Acceſſary, becauſe the Coun- 
= ſel, before tho Birth, not being counter- 


"4 manded, continued after it. Term. Mich. 
pl. 2 3 Eliz. Dyer 186. 4. b. Pl 2. 


One Man Kills another, and two others 
are only preſent, and abetting the Perſon 
Z who did the Fact, and were guilty of no 
Aion towards the Death of the Party. 
All three indicted upon 1 Fac. 1. Cap. 8. 
gagainſt Stabbing. The two are but Acceſ- 
ſaries, for that being a Penal Law, is to be 
taken ſtrictly, and not extended by Equity. 
H. I. Term. 23 Car. I, Stel. 7 Rep. 86. The 
'P King againſt Page and Har lt. 
de. he Lord Sanchar at Weſtminſter procured 
ne. K. C. to kill J. T. who took with him one 
[of ec and killed F. T. in London. In this 
Caſe the Lord Sanchar was but Acceſſary. 
Trin. Term. 10 Fac. 1. Co. Rep. 9. f. 117. a. 
Lord Sanchar's Caſe, Vide Title Trial in new 
WCaſes. | air TR | 
If one receives ſtoln Goods, that would 


= not have made him Acceſſary to the Felo- 
+4 ny, unleſs he received the Felon. But if 
20 he received the ſtoln Goods and the Felon, 
. then he ſhould be Acceſſary. 2 7. Ed. $:: Lib. 
* Alix. Pl. 69. Term. Micb. 9 H. 4. 1. PL 3. 
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' 4 Atceſſarp and Pꝛincipal. 
FPtat. 3 & 4. W. E M. cab. 9. Perſons buy. 
ing or recelving ſtoln Goods, knowing them 
to be ſtoln, ſhall be acceſſary to the Felony 
after the Fact. 8, LEY 
If the Principal be convi& of Felony, 
ſtand mute, or challenge above twenty ” > 
'Tors, the Acceſſary may be proceeded a- 
gainſt, notwithſtanding ſuch Principal be 
admitted to his Clergy, pardoned, or otirer- 
wiſe delivered, before Attainder. 2 Stat. 1 
Ann. cap. 9. Vide H. P. C. 221. | 
Buyers and Receivers of ſtoln Goods; 
:knowingly, may be proſecuted for a Mil- 
demeanor before the Principal be convict- 
ed, which ſhall exempt them from being 
puniſhed as Acceſſary, when the Principal 
as convicted. Stat. 1 Ann. cap. 9. LICE 
If any Perſon ſhall receive or buy know- : 
ingly any ſtoln Goods, or knowingly har- * 
'/bour or conceal Felons, he ſhall be taken 
as Acceſſary to the Felony, and being con- © 
vi& Thall ſuffer Death as a Felon. Stat. 5 * 
Ann. cap. 31. | : | 

If the principal Felon cannot be taken, ſo 
as to be convict, yet the Perſon buying or 
receiving knowingly may be proſecuted for 
a Miſdemeanaur, to be puniſhed.by Fine and 
Impriſonment, or other corporal Puniſh- * 
ment, as the Court ſhall think fit, which 
ſhall exempt the Offender from being puniſh- 2? 
ed as Acceſſary, if the Principal be after 
convict. Stat. 5 Ann. cap. 31. = 
A. kills B. and flies to a Friend's Houſe, 
who ſhuts the Door againſt thoſe who pur- 
et, | 5 3 ſue 3 
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the Statute. | 


Acceſſary and Potncipal: 4 
Fae 4. whereby 4 eſcapeth. The Friend 
vas adjudged Acceſſary. Vide Ed. 2. tz. 
Abr. Tit. Coron. No 427. ©" | 

A Man may be Acceſſary to an Acceſſa-- 
ry: As if one does relieve him who is Ac- 
Reefſary. to a Felony knowingly, by this 
Means he himſelf ſhall be Acceſſary to this 
Acceſſary. 26 Ed. 6. Lib. Aſſiz. Pl. 52. And 
if the Law was ſo before the Stat. of 1 Ann. 
cap. 9. and 5 Ann. cap. 31. it ſeems to be 
much more ſtrong, that it ſhould. be ſo 
20 W.. 9 e 5 
Where a Man takes a Woman againſt: 
per Will, within the Meaning of the Sta- 

FQute 3 H. 7. cab. 2. though the Receivers of 
the Women are Prineipals, yet the Recei- 

vers of thoſe who took the Women are but 
Acceſſaries. Term. Trin, 10 Fac. Co. Rep. 12. 
p. 100. Baker and Halls Caſe in the Srar- 
Thamber. Co. 3 Inſt. p. 61. Co. 12. p. 21. S. P. 

And thoſe Acceſſaries ſhall have Benefit 

pf Clergy, becauſe it is after the Fact, for 
That Statute of 39 Eliz. cap. 9. takes away 
the Benefit of Clergy from Principals, Aid- 
ers and Abettors, before the Fact only. Vide - 


If one be acquitted as Principal, he is - 


I cquitted as Acceſſary before the Fact, but 
bot after. 27 Ed. 3. Lib. Aſſiz. Pl. 10. Term. 


ill, 8 H. 5. f. 23. a. Pl. 26. 5 
XZ There cannot be an Acceſſary before the 
Fact in Manſlaughter, for that follows a 
ſudden Aſſault or Affray; if it be preme- 


"Wirate it is Murder: But there may in 


B 3 an- 


6 Acceſſary and Pꝛincipal. 
Manſlaughter be Aeceſſaries after the Tat, 


in Bibithe's Caſe, reported in Co. Rep. lib. 4. 4 


F. 43. b. as reſolved, Term. Paſch, 39 Elix. 


2. The ſame Caſe, reported in Mod. Rep. N 


p. 461. p. 645. a. in Hill, Term. 35 Eliz. 2. 


and 1 Cro. El. 2. p. 540. the Pl. 4. And [ 


ſame Year and Term, where the Principal 
is convicted by Verdict, and hath his Cler- 
oy, or confeſieth the Felony, and hath his 


Pardon: the Acceſlary is diſcharged. Term. ; 


Trin. 7 H. 4. f. 16. a. Pl. 5. Term. Hill. 3 


H. 7. f. 16. Ph Zo Term. Paſch. 39 Elix. 2. 


Bibithe's Caſe, Rep. Co. 4. f. 43. 6. and Term. 


Hil. 39 El. 2. 62 El. 2. þ. 54. Pl. 4. the 


ſame Caſe. Otherwiſe if the Pardon comes 
after Judgment, then the Acceſſary is not 


diſcharged. Term. Mli h. 3 H. 7. F 12. b. PI. 


10. Term. Mich. 13 Ed. 4. f. 36. Pl. 6. 

If the Principal be attainted of Murder, 
and then dteth, and the fer, before 
whom the Acceſfary is ſued; have the Re- 
cord of the Attainder before them, they 


may proceed againſt the Acceſſary, elle - 
not. Term. Mich. 757 H. 4. f. 27. a. bh. Pl. 4. 


If the Principal be dead in Priſon before 
Attainder, or attainted of another Felony, 
the Acceſfary is acquit. Vide Hill. Term. 12 
Ed. 2. Fitz. Abr. Tit. Coron. Ne 358. A Man 
may be Acceflary to the Stealing of his own 
Goods: As if he confederate with another 


to ſteal Goods from his Bailiff, to the In- 4 
tent to 70. . his Bailiff: This is Felony. 


Goldsb, Rep. P. 186. Pl. 128. 
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= Woman was indifted as Acce 
to a Burglary committed by one Jobnſon in 
L.eiceſterſpire. Fohnſon had been tried and 
Fatraintred, but procured his Pardon, which 
* Fhad been allowed: And now the Woman 
prayed, that ſhe might be diſcharged : But 
I 6 B 


Acceſſary and Puncipal. » 
If F. 8. be robbed, and after agrees 


erich the Felon for Money, that he will not 
Five Evidence againſt him, by which he 
Eſcapes, he is Acceſſary to the Felony ; 
Pecauſe ir is the Duty of every Man to 
Aiſcover Felonies. Harris was of this Opi- 
Pon, Term. Paſch. 3 Ed. 6. but others againſt 
*F-: But held clearly, that if after the Rob- 
pery F. S. purſued the Felon, and took 
the Goods whereof he had been robbed ; 
die is no Acceſſary, but that is a Conceal- 
* ent. Moor va x 8 Ph. 29, 

; 


Where the incipal is a quitred of 


Murder, and found guilty of Manflaugh- 
ger, all the Acceſſaries before the Fa& are 
jo be diſcharged, for to Manſlaughter there 
an be no Acceſſaries before the Fact; 
and the Acceſſaries after the Fact ſhall an- 
wer as Acceſſaries to Manſlaughter. Term. 
3% I.. 39 El. 2. AMoor 8 Rep. 2. 461. Pl. 645. 
Porſad's Caſe. | 
No Acceſſary can be in Forgery, but 
they are all Principals. Term. Mich. 44 & 
45 Eliz. Moors Rep. p. 666. Pl. 913. 


None can be Acceſſary in Petit Larceny. 


* erm. Paſch. 42 Elz. 60. Eliz. p 50. Pl. g. 
Anne Laſinton's Caſe. 


At the Seſſions at the Old — a ok 
ary a 1. 


4 reſolved, 


'8 Acceſſary and Paincipal. 


ment; for though if the Principal have 


tained his Pardon before 
Acceſſary ſhall not be queſtioned; yet if 


doned. Raymond's Rep. p. 477. 

F. R. was indicted as a Principal in a 
Burglary ; and upon the Evidence it ap- 
peared, that he was only, Acceflary after 
the Fact, by receiving. thoſe who did it, 


one be indicted as Principal and acquitted, 
he cannot after be indicted as Acceſſary 


cauſe he that commands or adviſeth a Rob- 


ted, is in ſame reſpe& guilty of the Fact: 
And therefore if he be found Not guilty 
of the Fact, being indicted as phone oa. 


before the Fact, becauſe by the former 
Verdict he is found not to be guilty of the 


Principal Fact committed. But an Acceſ- 
knew any Thing of it; therefore if he be 
tried as Principal, and found Not guilty, 
ter, for that is an Offence ſubſequent to 


— 


reſolved, that ſhe muſt plead to the Indict. 5 


either his Clergy, or be acquitted, or ob- 3 
e the 


the Principal be attainted, the Acceſlary 7? 
muſt anſwer, though the Principal be par- 


and the Goods. Agreed for Law, that if 


before the Fact: But notwithſtanding ſuch, 
Acquittal, he may be indicted as Acceſlary 
after the Fact, And the Reaſon is, be- 


bery, Burglary or Murder to be .commit- 


he cannot afterwards be tried as Acceflary. 


Fa ct, which extends to all Guilt before the 


he may be after indicted as Acceſſary af- 


the 


ſary after is not guilty in any Sort of com- 
mitting the Fact, for it was done before he 
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Ale-Houſes. 9 


— RY he committing of the Fact, and is for re- 


reiving the Felons, or after the Fact done, 


Frhich is an Offence of another nature. 
Nehnge s Reb. p. 25. At Necugate Seſſions 


2X 4 Oftob, 14 Car. 2. by Chicf Jultice Bridg- 


| Ban and Judge Kelynge. Fobn Roberts's Cale. . 


ar. 5 F 5 pa as 
_ = Adultery. . Vide. Baſtardy and Leawdneſs.-. 

a | 35 
p. — —ö — 
ter ET ny a + 
” Ale⸗MHouſes . 
od; Mr brought an Action of Aſſault, Bat-t. 
wy 9 % tery and Impriſonment againſt-a Con-. 
ER; - ſtable, who juſtified the Impriſonment, 
24 by reaſon of la Warrant directed to him by - 
. 8 Juſtice of Peace, to take and impriſom the. 
2 Plaintiff for the Keeping of an Ale-Houſe, 
1 Contrary to Statute 12 Febr. 5 Elix. Where 
ry s the Statute is 12 Febr. 5 EI. C. which 
1 Vas found ſpeeially, and holden by all the 
a Judges, That the Mif recital of that Act 
Pas not material; for it being a general 
= AR, the: Juſtices ought to take Knowledge. 
* Ait. And Coke, Chief juſtice, ſaid, That 
= Man cannot plcad Nul tiel Record againſt 
a AG of Parliament, ;if the Act be gene- 
"A, Fal, though in Truth the Record be imbe-: - 
wy Jilled, becauſe every Man is privy toit. 
© F. B. Term. Mich. 8 Fac. 1. Godb. Nep. p. 178. 
Jy F. 249. Folley Woolſey's Caſe, Gold. Brotunl. 
to. P. 1. p. 296, . C. EY be 
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10 Ale⸗Houſes. 


E was indicted at the Seſſions of the 
Peace in Southwark for keeping an Ale- 
Houſe, and ſelling Ale without Licence: 
Which being removed into B. R. was quaſh- 
ed, becauſe it did not conelude contra for- 


mam Statuti, and at Common Law it was 
no Offence, but made an Offence by the 
Statute of 5 6 Ed. 6. ca. 25. and 3 Car. I. 


cap. 3. So was the Opinion of the Court, 
Term. Paſch. 21 Car. 2. B. R. Saunders's Rep. 
1. p. 249. Faulkner's Caſe. Hob. Rep. p. 2. 
p. 502. PI. 79. S. C. | 

B. was indicted for ſelling of Ale in 
black Pots unſealed contra pacem, without 
concluding contra formam Statuti, where 
there 1s à Statute-Law, and direGs the 
Sealing of Meaſures. Upon a Motion to 
guaſh the Indictment, becauſe it concludes 
not contra formam Statuti, the Court decla- 
red, Thar Meaſures were by the Common 
Law, altho' the Statutes directed the Man- 
ner of aſcertaining them, and there- 
fore the Indictment was good at Common 
Law. Term. Paſ h. 21 Car. 2. Siderf. I. p. 
409. Pl. 1. The King againſt Burgoine, 
Vent. Rep. 1. p. 13. S. C. 'Keb. Rep. 2 Pt. p. 


47. Pi. j. S. C. 


By the Statute of 5 6 Ed. 6. c. 25. It is 


Enadted, That no Perſon ſhall keep an Ale- 


Houſe, but ſuch who ſhall be admitted 
thereunto, and allowed in the open Seſſions 
of 'the Peace, or elſe by tyo Juſtiees of the 


Peace, Quorum unus, Ec. under the Penal- 


ty of three Days Unpriſonment, 8 2 
ö | Bail, 
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Bail, and not to be diſcharged without gi- 
ving a Recognizance, with two Sureties, to 
do ſo no more. By Haughton, Juſtice. A 
Man cannot be indifted for keeping of an 
Ale-Houſe without Licence; for the Sta- 
tute of Ed. 6. is, That if any one keeps an 
Ale-Houſe without Licence, he ſhall be 
committed; and therefore the Juſtices of 
Peace are to impriſon him. Term. Mich. 
Fac. 1. Roll. Rep. 2. p. 398. and Palmer's 
Rep. p. 388. $ | | 

M. was indicted for keeping of an Ale- 
Houſe withour a Licenſe. And it was ob- 
jected, Thar it would not lie, becauſe it 
was not an Offence at the Common Law, 
but made ſo by this Stature, which gives 
Power to the Juſtices of Peace, in their 
Seſſions, to make Enquiry into thoſe Of- 
fences, by Preſentment, Information or o- 
therwiſe. But an Indictment is another Sort 
of Puniſhment, which is not provided by 
this or any other Statute : Now where a 
Law makes an Offence, and appoints the 
Method of Proſecution, it is to be puniſh- 
ed according to ſuch Method, and no o- 
therwiſe. Of which Opinion were Judge 
Dolben and Judge Eyre; and ſaid, They ne- 
ver heard of an Indictment before for keep- 
ing of an unlicenſed Ale-Houſe; and that 
there lies no Indictment ſeems to be the 


Judgment of the Parliament in 3 Car. 1 


cap. 3. That an Indictment would not lie, 
becauſe the Conviction, may be upon View. 
by the Chief Officcx within his Limits, ws 
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12 aAle-Houſes. 


by the Confeſſion of the Party, or by Oath. 7 


of two Witneſſes, and then the Penalty is 


to be levied by Diſtreſs. But the Lord 
Chief Juſtice Holt ſaid, That an Indictment 
being a ſummary Way of Proceeding, is 
more beneficial for the Subject; and there- 
fore it ſcems reaſonable ſuch a Method 
 Nhould be purſued. But the other two be- 
Ing. againſt. it, all Proceedings on the In- 
didtment were ſtaid. Modern Rep. 4 Pt. p. 
144. Term. Trin. 4 W. & M. B. R. Rex &. 
Reg. againſt Marriot. Shower's Rep. p. 398. 
S. C.- Hill. 8 Will.. it was moved again, and 
the Indictment quaſhed. _ 

A Motion was to quaſh an Indictment for- 
ſelling Ale on Sunday in Time of Divine 
Service, becauſe. by the Statute of Car. 2. 
a ſummary Way before two Juſtices was di- 

rected and quaſhed accordingly. Hill. 5 Anne, . 
| Regina verſ. Holmes. F 


Stephers perſus Watſon. Mic h. 13 W. z. B. R. 
Per Stat. 1 Fac. 1. cab. 1. Ale-houſe 


Keepers are to forfeit ten Shillings to the 
Poor, if they permit. any Inhabitant of the 
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Place to ſit tipling above an Hour. Jide 


— » 


cap. 3. againſt Drinking. 
Before the 5 & 6 Ed. 6. it was lawful for 
any one to keep an Ale-Houſe without Li- 
cence, for it was'a Means of Livelihood, 
which any one was free to follow ; bur if it 
i Mas 


4 Fac. I. cap. 5. 21. Fac. I. CAP. 7. 3 Car. 1. 


” Ale⸗Houſes. 13; 
| 1 was diſorderly, it was indictable as a Nu- 
ſance. . | ; 
By 5 © 6 Ed. 6. cap. 25. Two Juſtices, 
gone of the Quorum, may ſuppreſs Ale- 
Z Houſes. 1 
EZ Note; This Statute extends not to Inns, 
for they are for lodging of Travellers: But 
jf an Inn degenerate to an Ale-Houſe, by 
- ſſuffering diſorderly Tipling, Er. it ſhall 
be deemedas ſuch. Show. 269. 
>, Wota; There is a Difference between 
Suppreſſing an unlicenſed -Ale-Houſe and 


- & . cw &”” 0D. OF -o 3h a. 


Zone that is. licenſed.- . 
Where an Ale-Houſe is licenſed, the Ju- 


r tices to ſuppreſs it, muſt either proceed . 
upon the Recogniſance, the Condition 
wvVhereof muſt at leaſt be broken; and there- 
fore his having another Trade, or being a 

„ Bailiff, can be no Cauſe in ſuch Caſe ; or 


| % by Indictment, and then there muſt be ſuch 
= Diſorders as prove a Nuſance. 1 Salk. 45. 


Dom' Rex verſus Randall. 
> Two Orders made at the Seſſions for 


1 


2 Middleſex, were removed by Certiorari. The 
flirſt whereof recited, That whereas R. Ran- 
Aal had lately taken a Houſe at Hoxton, de- 
ſigning to ſell Ale and Beer there; and 
= whereas the Houſe had never been inhabit- 
Zed but by Merchants and Men of Quali- 
ty, and there were Ale-Houſes enough at 


+ 


XZ Hoxton already; therefore it is ordered, 
That no Licenſe: be granted to any Houſe .. 
— | — - . in 


— 


| 
Ct * 


14 Ale-Houles. Alien. 


ed to Randall. 
The ſecond Order recited, That wh 


a Licenſe was ſurreptitiouſly gotten by 
dall from two Juſtices of Peace, that yet 


ereas 3 
Rau. 


his Houſe ſhould be ſuppreſſed from draw. 


ing of Ale. On a Motion to quaſh 
two Orders, becauſe by 5 © Ed. 6 


theſe 


. cap. 


25. the Quarter-Seſſions cannot control 
two Juftices in this Affair, per Holt Chief 
Juſtice, This Difference has been taken. 
If Authority be given to two Juſtices of the 
Peace to do an Act, and from that Ad 
there is no Appeal, then it may commence 
at the Seſſions; but if an Appeal be given, 


- then they cannot begin at the Sefhons, as 


43 Eliz. and 18 Eliz. until 3 Car. 1. cap. 2. 


But the true Objection here is, Tha 


Tt ex- 


cept for Diſorder, the Juſtices of Peace 


cannot at their Seſſions ſuppreſs an 


Ale- 


Houſe licenſed by two Juſtices, and the 


Order was quaſhed. 2 Salk. p. 470. 


Bur 


where an Ale-Houſe 1s unlicenſed, the Ju- 


ſtiees may ſuppreſs it at Diſcretion. 1 
45. | 


* „ . " * 


Salk, 


Alien. 


F an Alien come into this Kingdom, 


and lives under the King's Protection; 
as long as he lives here, he is a Subje 


& of 
this 


! 


1 
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in Hoxton wherein Ale was not formerly 
fold, and that no Licenſe ſhould be grant. go 


WW A” w a 


F N hy 


by the Seſhons ; but becauſe it did not ap- 


Alien. Appeal. 15 


4 75 nis Realm, and puniſhable for tranſgreſ- 


Ning the Laws thereof. So agreed by Chief 
Huſtice Hyde, Judge Kelynge, and Wylde Re- 
2 corder, at the Seſſions at the Old Baily, 7 
Dec. 1664, 16 Car. 2. Kelynge's Rep. p. 38. 


* 
5 
- BY 
885 
<X,3 
© pg 


# Appeal. ” 
4 The Caſe of the Pari > of King's Lan gley. 
11 Trin. 11 2 3. B. R. ; 


Motion to quaſh an Order of Seſ- 
0 ſions, beeauſe the Juſtices had ad- 
journed the Appeal from one Scfhons to an- 
other, and ſo the Determination was not 
gat the next Quarter-Seſſions. Per Cur”, 
The Appeal muſt be lodged at the next 
Quarter-Seſſions, yet when it is lodged, 
the Juſtices may adjourn it. 2 Salk. 605. 

In Marſy's Caſe it was held, where an 
Appeal lies to the next Quarter- Seſſions, if 
the Appeal be then received and lodged 
there, it is ſufficient, and the Juſtices may 
proceed upon it at the next Seſſions after. 


| 3 omberb. 365. 


Anonymus. Paſch. 9 W. z. N. 


An Order made by two Juſtices of the 
Peace for ſettling a poor Perſon, quaſhed 


P ar, 


16 Appꝛentices. 
pear, that it came before the Seſſions by - 
Way of 98 without which they have 
no Juriſdiction, this Order of Seſſions wass 
quaſhed. 2 Salk. 479. | 


— — * = * * * —_— - a. Mt * 


Appzentices. 

N Bond given by an Apprentice to de- 
L liver up a juſt and true Account, is 
not within the Clauſe of Stat. 5 Eliz. cap. 4. 
That all Indentures, Covenants, and Bar- 
gains of or for the having, taking, or keep- 


ing of any Apprentice, Sc. ſhall be void: 
But agreed by all the Court that it was a 


good Bond, being for a collateral Matter. } 


Term. Paſch.. 14 Fac. I. Bulſtr. Rep. 3. pag. 
179. Bennet againſt Belfeild, 

An Upholfterer, not within the Statute of 
5 Eliz. cap. 4. to ſerve ſeven Years Appren- 
riceſhip, becauſe it requires no great Skill 
to exerciſe it. Coke's Opinion, Term. Paſch.. 
2 Fac. 1. Roll. Rep. 1. The King againſt 

oHlin. Although an Infant may volunta- 
rily bind himſelf an Apprentice; and if, he 
continue Apprentice for ſeven Years, . he 
may have the Benefit to uſe his Trade: 
Yet neither at the Common. Law, nor by 
any Words of Stat. 5 Eliz. cap. 4. a Cove- 
nant or Obligation of an Tnfant for his Ap- 
renticeſhip ſhall bind him : But if he miſ- 
chave himſelf, the. Maſter may corre | 
N 7 j tore eee re on im 
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18 


V 


4 
7 
I 
* 


_ 


Apprentices: 


tice of Peace to have him 


17 


him in his Service, or complain to a Ju- 


uniſhed ac- 


L ording to the. Statute, Reſolved, Term. 


771. 5 Car. 1. Cro. Car. p. 179. PI. 3. Gilbert 


| Frerſus Fletcher, Term. Paſch. 19 Fac. 1. 
£4 x utt. Rep. p. 63. Fennings. verſus Pitman. 


„. Term. Hill. 11 Fac. I, Bulſtr. 2. p: 


186, 187, 188, 189, 190, 191. 


S. C. Term. 


n 20 Car 2. B. R. Siderf. Rep. 1. p. 367. 
In a Caſe between the King and Cellers, who. 


4 as convicted at the Seſſions in . Middleſex, 


and removed into B. R. The Court were 


1 ot Opinion, That an Upholfterer is a Trade 


ithin Stat. 5-Eliz. cap. 4. Levinz. Rep: 1. 


243. S. C. Keble's Rep. pt. 1. p. 366. 378, 


5 390, 408, 436. S. C. 


All Aliens and Denizens are obliged to 


andicraft mentioned in the 


Hutt. Rep. p. 132. 
Apprentices are not within 


_Merve ſeven Years. as Apprentices within 
his Realm, or elſe they cannot uſe any 


Stat. 5 Elix. 


4 5 4. So reſolved, Term. Trin. 12 Car. I. 


the Statute 3 


325 c. 4. ſeck. 1 1. That if W. 6 retain'd, 


depart from his Maſter, 


c. but only hi-. 
Fed Servants are within that Clauſe, and. 
gare to have a Teſtimonial. 


Term. Hill. 


s Car. 1. C. B.  Hetley's Rep. pag. 164, 165. 


I Brown's Caſe; 


If a Man marries the Wife of a Tradeſ- : 


an, during her Widowhood, 


the cannot, 


uſe that Trade if ſhe had not been an Ap- 
; prentice to it. Noy's N70 P. 5. 


At 


13 


Apprentices. 
At the Quarrter-Sefſions in Southavark, an 
Information was brought upon 5 Eliz. cap. 4. 
for uſing the Trade of a Dyer, not having 
ſerved as an Apprentice. This was remo- 
ved by Certiorari; and the Caſe appeared to 


— <A E —— A cane tr nt eee 


be, that the Defendant was a Feltmaker, 7 


and dyed his Hats, which being Part of his 1 
Trade, he was acquitted. Noy's Rep. p. 133. 


Hunter againſt Moon. 


If the Indentures of an Apprentice in 
London, by the Default of the Maſter, be 
not Inrolled within a Year, the Apprentice 
may ſue out his Indenture, and ſhall be 


diſcharged; bur if it be the Default of the 


Apprentice, as if he will not come before 
the Chamberlain of London to have it done, 
there he ſhall not be diſcharged. Term. 
Paſch. 21 Fac. 1. Roll. Rep. 2. p. 305: . 
In an Indi ment for the uſing of a Trade 
contrary to the Statute 5 Eliz. cap. 4. It 
was ſaid, That to keep a Shop within a 


Country Village is not within the Statute, 
and it were very inconvenient that the In- 


habitants muſt go to ſome great Town upon 
every Occaſion. Term. Mich. 21 Car. 2. B. 
R. Vent. Rep. 1. p. 51. 3 

It was ſaid by the Court upon an Indidt- 
ment againſt one for refuſing to take an Ap-- 


prentice, bound by the Churchwardens and 
Juſtices of Peace, according to the Statute 1 


of 43 Eliz. cap. 2. That in ſuch a Caſe a 
Man cannot be compelled to accept an Ap-- 
prentice. Term. Hill. 29 & 30 Car. 2. B. R. 
Vent. Rep. p. 325. Hill. 14 & 15 Car. 2. Keb. 
a | | Rep. 


3s. P. 


Apprentices. 19 
We). 1. Pt. p. 43 1. Pl. 12. The King againſt 
Necvton, That a Man may be compelled. 


X Medern Rep. 3 pt. p. 269. The King againſt 
FTuirſar; three Judges, that they might 
compel, but: Lord Chief Juſtice Holt againſt 
Fat that they cannot: For there are no 
compulſory Words in the Statute for that 
"Purpoſe, nor any which oblige a Maſter to 
take an Apprentice; and if not, the Juſti- 
ces have not Power to compel a Man to 


: 


"Fake a poor Boy, for poſſibly ſuch may be 


Xa Thief or Spy in his Family. B. R. Term. 
Mich. 1 W. & M. Shower's Rep. p. 76. S. C. 


9 It was agreed by the whole Court, That | 


the Trade of a Barber is within the Statute 
of 5 Eliz. cap. 4. Term. Mich. 14 Car. 2. B. 
ER. Levinz. Rep. 1. p. 87. F. B. was indict- 
ed before the Juſtices of Peace of the City 
of Oxon for uſing the Trade of a Saleſman, 


Hot having ſerved as an Apprentice for fe- 


ven Years. Upon a Demurrer to the In- 


2c ictment, it was reſolved, That this was a 


ZTrade within the Statute of 5 Eliz. cab. 4. 


I Term. Trin, 32 Car. 2. B. R. Raymond's Rep, 
Rep. Mich. 14 Car. 2. B. R. p. 41 1. Pl, 115. 


Fand pag. 422. Pl. 143. Turner againſt Mood. 


An Order made at the Quarter -Seſſions 


gat Glouceſter, was removed into B. N. con- 
Ffirming another made by tlie Juſtices there, 
for placing of a poor Boy to be an Appren- 
Feice in Husbaudry, and it was quaſhed, be- 


cauſc 


cauſe the Statute has intruſted the Chureh- 
wardens and Overſeers of the Poor, by and 
with the Approbation of two Juſtices, &. 
and the Churchwardens were not mention- 
ed in the Order. Term. Mich. 1 W. NM. 
B. R. Mod. Rep. 3 pt. p. 269, 270, 271. The 
King againſt Fairfax. 7 

T. was a Merchant who exported Cloth 
to Turkey, and he employed Men 1n his 
Houſe, in the Trade of a Cloth-worker, 
which Men had been educated in the ſaid 
Myſtery for the Space of ſeven Years; he 
provided Materials for them, and paid 
them weekly Wages, but he himſelf was 
not Apprentice to the ſaid Trade. Chief 


the Opinion of Judge Dolben, were of Opi- 7 
nion, That I. was guilty of exerciſing of 
the Trade of a Cloth worker, againſt the | 
| Statute 5 Eliz. Tap. 4. For the private Uſage T7 


this Law; yet if what is done be for Profit 1 | 


Family, it is an Exerciſing of a Trade 
within the Intention of this Statute. And 
therefore they gave Judgment againſt T. 
Term. Mich. 2 VH. & M. B. R. Modern Rep. 
3d pt. p. 313. Hobbs, qui tam, &c. againſt 
Young. TY | | 
One Crane was put Apprentice by the 
Juſtices of Peace to one Browning : He dies, 
Adminiſtration is committed to one Pott. 
The Apprentice falls ſick, and becomes 
chargeable to.the.Pariſh, The . of | 
: cace 


- 


Juſtice Holt and two other Judges againſt 7 


of a Trade is not within the Meaning of 


and Gain, and nor confined to a. particular 


Appꝛentices. 21 


peace make an Order for ſending him to 
Pott, to maintain and provide for him: He 
uppeals to the Quarter-Seſſions, and there 
the Order is confirmed. The Whole is re- 


8 moved into B. R. A Motion was made to 
4, F-quaſh their Orders, becauſe the Juſtices had 
is no Authority to make ſuch Orders, their 


Jjuriſdiction being only upon the Perſon of 
h the Maſter, and not upon his Executors or 
is Adminiſtrators. Such a Conſtruction muſt 
bring a great Confuſion in the Law; for 
4 © ſuppoſe no Aſſets, ſhall the Fuſtices of Peace 
e try that? Shall this Expence and Charge 
d be pleadable to any Creditor ? Supe the 
s Adminiſtrator live in another Pariſh or 
ef County, muſt the Apprentice be ſent after 
ſr the Adminiſtrator? Suppoſe the Adminiſtra- 
*#tor proves poor himſelf, then that Pariſh 
of where he lives muſt be chargeable with this 
is Apprentice, which certainly the Statute ne- 
e ver intended. If there be Covenants in the 
Indenture which reach the Executors, 
it thoſe may be ſaved, and the Adminiftrator 
r might have Liberty to plead to it. But as 
ſe it was made, he muſt be ſadled, Sc. For 
d theſe Reaſons, by the Court, the Order 
. was quaſhed. Term. Trin. 4 V. & M. B. R. 
h. | Shoxwer's Rep. p. 405. King and Queen againſt 
Pott and the Inhabitants of Beaingfeild in 

Suffolk. The Aſſignment of an Apprentice, 
e even though with his Conſent, will noy 
make him an Apprentice to the Aſſigries 
4 within 5 Eliz. cap. 4. Term. Trin. 27 Car. 2. 


— 
Fay 


22 Apptentices. 


B. R. Keb Rep. pt. 3. 2 519. Pl. 81. The! 


| King againſt Channel. 


J]uſtices of Peace have Conuſance of Ay. | 
prentices bound by Indentures or otherwiſe, - 
as well by private Perſons as by the Over 


ſeers of the Poor. Term. Paſch. 13 Car,: 


B. R. Keb. Rep. 1 pt. p. 6. 


A Brewer is within Statute 5 Eliz. cap.4 


and cannot exerciſe the Trade unleſs he 
has ſerved ſeven Years Apprenticeſhip, % | 
adjudged B. R. Term. Trin. 5 Fac. 1. Cn 
Fac. p. 178. Pl. 17. Shoyle againſt Tay 
This Judgment affirmed upon a Writ « 


Error. Term. Mic b. 6 Fac, 1. Co. Rey. 8. 


129. b. & Rep. 13. p. It. 


XK. was indicted at the Seſſions of th 
Peace in the County of Suſſex, for uſin 
the Trade of a Woollen-Draper for thre 
Months, not having ſerved ſeven Years Ap 


prenticeſhip, contrary to the Statute of 


Elix. cap. 4 Which Indi&tment being re 


moved by Certiorari into B. R. Judgmen 
was there given againſt him, notwithſtand 
ing he pleaded, That he was a Freeman 0 


the City of London. Term. Mich. 21 Car.: 
Saunder's Rep. 1. p. 311. Dom us Rex verſn 
Kilderby. Siderf. 1. p. 427. Pl. 12. S. P. Cc} 


The Juſtices of Peace have the ſame Po. 
er of diſcharging Apprentices, upon th 
Complaint of the Maſter againſt the Ap 
prentice, as upon Complaint of the Ay 
prentice againſt the Maſter. And ſo it wii 
9 | aajudges 


ccc PRES. 


Appꝛentices. 23 


The F6judged in Hawkſworth and Hillary's Caſe, 
ppon an Order made at the Seſſions of the 
Peace in York, upon the Maſter's Com- 
wt Flaint, where the Juſtices diſcharged rhe 
e zßervant, which was removed by Certiorari 
11 Into B. R. Term. Mich. 21 Car. 2. Sawund. 

Feb. p. 314. The fame was faid by the 
ap 4 Fourt in the Caſe of Watkins verſus Ed- 
parc. Term. Trin. 29 Car. 2. B. C. Modern 
ep. 1. p. 286. Kebl. Rep. 2 pt. 592. Pl. 13. 
( 4 #1 , 1 


7 0 It was holden by all the Court (except 
Fiſden) That it is in the Power of the Ju- 
' Fices of Peace to eompel any Perſon to 


take an Apprentice: And ſo it was adjudg- 


dad, upon great Advice, by all the Judges, 
wig ar the Tice of Ap Chief Juſtice. 
0 For the Juſtices of Peace are appointed to 
l Ry He the Executioners of the Statute, and it 
all be fruitleſs, unleſs they have Autho- 
5 ty to compel Men to take Apprentices. 
"_ Bur 7wi/den ſaid, That the Pariſh ought to 
tan Miſe a Stock to bind out Apprentices to 
40 " thoſe who were willing to receive them: 


And if it ſhonld be otherwiſe, my Enemy, 
Ir the Son of my Enemy, might be put 
Into my Service, which would be danger- 
Dus, and of great Inconvenicnce. Term. H Ii. 


Pe, J &> 15 Car. 2. B. R. Site, Rep. 1. p. 99. 
© Fanierell and the Pariſh of Eginton. Term. 
Al = E 
„ 84. Ray mond's Rep. p. 65. The Ning againſt 
„ A. oe 


Indict 


S rats > ans. 


3 


— — — —— 


24 Apprentices. 


Indictment on Stat. 5 Elz. for exerciſing 
the Trade of a Merchant-Taylor, was 


quaſhed, becauſe not a Trade uſed before 


the Statute, and much leſs a Trade within 
the Statute. 15 
A Motion was made to quaſh an Indict- 


ment againſt the Defendant, for not obeying 
an Order of the Juſtices at their Seſſions, 


made in Purſuance of the Stat. 5 Eliz. for 
removing an Apprentice from his Maſter, 
and Cauſe ſhewn was, the Order of the ju- 
ſtices was not ſer forth in the Indictment, 


to be under Hand and Seal, according to 


the Caſe in Saunders s Reports. Tamen quære. 


Dom · Regina verſ. Gould. Paſch. 3 Ann. B. R. 


Indictment, for that a poor Boy being 
put out Apprentice to the Defendanr, 
urſuant to the Statnte, he Vi & Armis re- 
uſed to provide for him. Et per Cur'. Since 


* 


wie allow the Juſtices Power to put out Ap- 


prentices, we muſt allow an Indictment for 
Diſobedience, either in Caſe of not recei- 


ving, turning off, or not providing for ſuen 
Apprentice, as the Law requires; and the 


Vi & Armis is Surpluſage. 1 Salk. p. 381. 


Domina Regina verſus Daniel. Hill. 2 Ann. 


0 — 


Indictment, for that at ſuch a Day and 


Place, the Defendant quendam Carolum 
Scot, ſervum ſive apprenticium cnjuſdam Foſeohi 


Biſpoh 


5 *. a 
WWW 


£5 
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* Biſmop extra Domum, Shopham & ſervitium 
pradict Foſethi Magiſtri ſui diſcedere & ſeip- 
ſum abſentare illicite allexit, procuravit, & cau- 
javit; & quod adtunc & diverſis diebus antea 
X# itllicite ſeduxit eundem Carolum ad 200 Carolina 
Hats, valoris, Ec. de bonis & catallis præfat 
Foſepbi extra Domum & Shopam ipſius Foſephi 
= illicite capiend & aſportand', & ili! adtunc & 
ibidem injuſte cepit, recepit & habuit ſciens bona, 
Ec. & pred' Carolum eſſe ſeruum præfat Foſe 
The Defendant being found guilty, it was 
moved in Arreſt of Judgment, That this 
was but a private Injury, for which Caſe 
lliies, and not in its nature publick to main- 
tain an Indictment. 'Treſpaſs will lie for 
taking away his Servant out of his actual 


Service; but for inticing, Caſe lies only, 


and not Treſpaſs. 21 H. 6. 31. Alſo no 
Fact is laid to be done in purſuance of this 


Inticing; and as to the latter Part, about 


* 


z the Inticing to carry away the Goods, there 
is no Venue laid where the Goods were taken 


away: And Judgment was arreſted. 1 Salk,” 


| 380. 


Mich. 3 Ann. In the Caſe of the Queen 


and Colling wood, which was an Indictment of 
the ſame nature, the Judgment was alſq. 
arreſted for the ſame Reaſons. Modern Caſes 
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The Juſtices of Peace at Newcaſtle dit. 


1 charged an Apprentice by an original Or- 
der made at the Seſſions, without any pre- 
vious Application to a Juſtice of the Peace, 


to endeavour to compromiſe the Matter, as 


the 


4 26 Appzentices. 


the Statute directs. It was adjudged, that 
if this had been a new Thing, the Court 
would have thought a previous Applica- 
tion to a * neceſſary; but there ha- 
ving been ſo many original Orders made at 
Seſſions, brought into this Court and con- 
firmed here, it was too late to call the 
Matter in queſtion; ſo the Order was con- 


firmed. Salk. p. 491. Dom Rex verſus Fohn- 


fon. Trin. 13 W. 3. B. R. 


Juſtices cannot make an Order, that an 
Apprentice whoſe Maſter is dead ſhould. 


ſerve the Remainder of his Time with his 


| Maſter's Widow's ſecond Husband; for the 
Juſtices have nothing to do about turning 


over an Apprentice; and though he applied 
to them, that could not give a Juriſdiction, | 


Comberb. 3 324. Rex verſus Chaplin. 
Note; 


y the Star. 2 Ann. cap. 6. Sect. 6. 


two * to conſent to the Turning over 


Pari 


Boys bound Apprentices, according 


to 43 Eliz. to Maſters and Owners of Ships, : 


by Indenture of Aſſignment. 


In Dillain's Caſe. Hill. 2 V. z. B. R. The ; 
Court held, 1f. That Juſtices may diſ- 


charge an Apprentice, and may alſo Order 


a Reſtitution of the Money, within the 


Equity of the Statute. 2dly. That if the 


| Maſter being bound to anſwer at Seſſions, 


does not appear, it is a Forfeiture of his 
Recognizance; but yet at the ſame Time, 
the Juſtices may proceed to make an Order 


* 


againſt him..1 Salk. 67. 
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on a Motion to quaſh an Order of Seſſi- 
Zons, for the Diſcharge of a, Surgeon or 
XZ Mountebank's Apprentice, to which Ex- 


ception was taken. 1. The Servant was 


ordered to be diſcharged from his Maſter ; 
whereas the Diſcharge ſhould be mutual. 
7 2dly. Becauſe the Stat. 5 Eliz. is confined, 
and extends only to Apprentices mentioned 
in the Stat. and there neither Surgeon nor 
Mountebank is mentioned; and though a 
Surgeon may be a Trade within the Sta- 


Zrute, which a Man cannot. exerciſe with- 


out ſerving an , Apprenticeſhip to, becauſe 
that Clauſe of the Statute is general, yet 
that relating to the Diſcharge of Appren- 
tices, extends only to Trades there men- 
tioned. Per Cur. As to the Firſt, the Diſ- 
charge of the Servant is by Conſequence 
a Diſcharge of the Maſter. And as to the 
Second, the Clauſe. of the Statute relating 
to the Diſcharge of Apprentices is general, 
and goes to all Manner of Apprentices, 


judged in Hawkſworth's and Hillary's Caſe. 
I Saund. 314. But afterwards the Court 
was of Opinion, that the Power of diſ- 


charging reaches only to the Trades men- 


ſtioned in the, Statute, amongſt which a 
Surgeon is not mentioned; for that though, 
as to the ſerving ſeven Years Apprentice- 
ip, a Surgeon comes under the general 
ZTerms of Arts and Myiteries, yet the Pow- 
er of diſcharging reaches only to the Trades 


even to thoſe of Merchants, as it was ad- 


2 particu- 
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the Statute directs. It was adjudged, that 
if this had been a new Thing, the Court 
would have thought a previous Applica- 

tion to a pms neceſſary ; but there ha- 
ving been ſo many original Orders made at 
Seſhons, brought into this Court and con- 


firmed here, 1t was too late to call the 


Matter in queſtion ; ſo the Order was con- 


| firmed, Salk. p. 491. Dom Rex verſus Fobn . 


ſon. Trin. 13 W. Zo B. R. 


Juſtices cannot make an Order, that an 


Apprentice whoſe Maſter is dead ſhould 
ſerve the Remainder of his Time with his 


Maſter's Widow's ſecond Husband; for the 


Juſtices have nothing to do about turning 


over an Apprentice; and though he applied 
to them, that could not give a Juriſdiction, 


Comberb. 5 324. Rex verſus Chaplin. 
Note; By 


Pari 


by Indenture of Aſſignment. 


In Dillain's Caſe. Hill. 2 N. z. B. R The 
Court held, 1f. That Juſtices may diſ- ; 
charge an Apprentice, and may alſo Order 
2 Reſtitution of the Money, within the 
Equity of the Statute. 24%. That if the 
Maſter being bound to anſwer at Seſſions, 


does not appear, it is a Forfeiture of his 


the Star. 2 Ann. cap. 6. Seff. 6. 
two Few to conſent to the Turning over 

Boys bound Apprentices, according 
to 43 Eliz. to Maſters and Owners of Ships, 
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KRecognizance; but yet at the ſame Time, 


the Juſtices may proceed to make an Order 


againſt him. 1 Salk, 67, 


5 


o 


that On a Motion to quaſh an Order of Seſſi- 
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and extends only to Apprentices mentioned 


in the Stat. and there neither Surgeon nor 


Mountebank is mentioned; and though a 
Surgeon may be à Trade within the Sta- 
Zrute, which a Man cannot exerciſe with- 
out ſerving an , Apprenticeſhip to, becauſe 
that Clauſe of the Statute is general, yet 


that relating to the Diſcharge of Appren- 


= tices, extends only to Trades there men- 
tioned. Per Cur. As to the Firſt, the Dif- 
charge of the Servant is by Conſequence 
a Diſcharge of the Maſter. And as to the 
Second, the Clauſe. of the Statute relating 
to the Diſcharge of Apprentices is general, 
and goes to all Manner of Apprentices, 
even to thoſe of Merchants, as it was ad- 
judged in Hawkſ/worth's and Hillary's Caſe. 
1 Saund. 314. But afterwards the Court 
was of Opinion, that the Power of diſ- 
charging reaches only to the Trades men- 
tioned in the Statute, amongſt. which a 


Surgeon is not mentioned; for that though, 


as to the ſerving ſeven Years Apprentice- 
ſhip, a Surgeon comes under the general 
FTerms of Arts and Myſteries, yet the Pow- 
er of diſcharging reaches only to the Trades 
BE C 2 particu- 


particularly mentioned; and this Point 
was not ſtirred in Hillary's Caſe, and in Wat- 
| kins's Caſe. 2 Keb. 822. Hale Chief Juſtice 
was of another Opinion. 2 Salk. p. 471, 
Dom Rex verſus Gateh. Mich. 7 W. z. 
B. R. 2 8 
Exception was taken to an Indictment 
for refuſing an Apprentice: 1. Beeauſe 
it is not ſaid, that the two Juſtiees lived 
in or near the Place. 2dly. As to the 
Matter in Law, that the Juſtices have no 
| ſuch Power. Holt Chief Juſtice: As to the 
Firſt, that the Statute was but directory: 
And to the ſecond, Ir hath been ſettled 
that the Juſtices have Power to make ſuch. 
Order. | | 
34. Exception. It is not averred, that the 
Parents were not able to maintain the Child. 
Holt Chief Juſtice: It is at the Diſcretion of 
the Churchwardens and Overſeers (as ap- 
pears by the Preamble) whom they ſhall 
think their Parents not able to maintain. 
Comberb. pag. 289, Rex & Regina verſus 
Croſſe. 238 ; 
| Baan for uſing the Trade of a Tay. 
lor, not having ſerved an Apprentice ſeven 
Years, was quaſhed, becauſe only ſaid not 
having ſerved as an Apprentice infra Reg. 
num Anglie aut Walliam ; for it may be he 
did ſo Voyood Sea ; and if it were any 
where it ſuffices, 1 Saſk. 67. In Maddox; 
Caſe, Paſch. 5 Ann. B. R. it was held, upon 
 Indiftment on the Statute 5 Eliz, that Fo“ 
| I cg lowing 


oint 1 


Wat - 
ſtice 


Appꝛentices. 


4 owing a Trade for ſeven Vears, is 


WM verſus Fox. Paſch. 11 W. 3. B. R. 


29 
ſu ffici- 


ent without any Binding. 2 Salk. 613. Rex 


I; - 
** ln the Caſe of the' King and Queen verſus 
Franklin. Mich. 3 W. & M. B. R. it was 
ment held, That an Indicment might be ar a 
auſe Borough (though it had been otherwiſe ruled 
lived peretofore in ſeveral Caſes) againſt a Per- 
the Jon for exerciſing a Trade, not having 
e no ſerved ſeven Years Apprenticeſhip. 1 Salk, 
o the 870. 8 | 5 
ory: If an Apprentice be diſcharged from his 
trled Maſter, the Statute requires, that the Diſ— 
ſuch Fharge be under the Hands and Seals of 
Jour Juſtices of Peace; but in a Certiorari to 
t the Femove the Order, it is ſufficient in the 
hild. Return, to take Notice of the Order ſo 
on of made, for it is not necaſſary to certify the 
s ap- Diſcharge it ſelf. 2 Salk. 470. Anonymus. 
ſhall Mich. 7 W. 3. B. R. | 7 
tain, Þ In the Cale in 2 Ro. 81. 1 Ven. 302. it 
erſus was admitted, that two Men could not be 


Tay- having been Apprentices; for not being 
even Apprentices, is that which occaſions the 
| not Crime and Forfeiture, and that muſt of 
Reg. Neceſſity be ſeveral. 1 Salk. 382. Dorina 
ze he K egina verſus Arkinſon & al", Paſch. 5 Ann. 
an A . 
Pe; 3 Two Juſtices bound a poor Girl to a 
upon lerchant at Alile End; he appealed to the 
Fol-· deſſions, and the Order was diſcharged, be- 
wing auſe they thought it unfit to compel a 
A 0 3 Mer- 


indicted jointly for exereiſing a Trade, not 


5 
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Merchant to take an Apprentice ; and now 
this Court, in Conſideration of the Matter, 
confirmed the Order of Seſſions, becauſe 
the late A& having made Perſons compel- 
lable to take Apprentices, and given an 
Appeal to the Seſſions, it was in the Diſ— 
cretion of the Juſtices at Seſſions to de- 
termine whether it was or was not fitting 
to put an Apprentice upon any one; and 
therefore the Court would not diſturb 
what the Seſſions had done, but confirmed 
the Order. 2 Salk. 492. Minchamp's Cale. 
Trin. 13 N. 3. B. R | 

Four Juſtices, at a private Seſhons, had 
diſcharged an Apprentice, and after at a 
General Seſſions, the Juſtices finding the 
Miſtake, ſet that Order aſide; and now 
they come into tle King's Bench, and 
move to have the Order at the General Seſ- 
fions ſet aſide, for that the firſt Order was 
according to Law ; but the Courr denied 
it, and ſaid, that an Apprentice could not 
be diſcharged but by General Seſſions, ac- 
cording to 5 Eliz. Sinner 98. Anonymus. 


Arms. 


8. 


arms, 


ther Miniſter, or other Subject, 
arm theinſelves to ſuppreſs or reſiſt Di 
ers of the Peace and Qs 
= Bur it is moſt diſcreet 


or other Miniſters in the doing of it. 


| : very Juſtice of Peace, Sheriff, and o- 


31 


may 


ſturb- 


niet of this Realm: 
a or every one to at- 
tend and be aſſiſtant to the Juſtice, Sheriff, 


Re- 


ſolved by all the Judges, 15 Ar. 39 Eliz. 
F Poph. Rep. p. 121. Pl, 2. S. P. and Rep. 2» 


F 


Arreſt and Impziſonment. 


F F any Affray be made in the View of a 


and arreſt the Offenders, and commit 


I Juſtice of Peace, he may lay Hands on 


them. 


to Priſon, until they find Sureties for the 
Peace. 9 Ed. 4. 3. 4. Pl. 10. 13 Ed. 4. f. 8. 


5. 9. a. 21 H. 7.22.b. That if he that 


makes an Affray do flie into an Houſe 
the Juſtice of Peace cometh to arreſt 
he may (in freſh Suit) break ope 
3 : * 4 ; 


when 
him, 
n the 
Doors 
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Doors and take him, though it be in an- 
other County, becauſe the Prince hath an 


Intereſt in the Matter; and in ſuch Caſe, a 


Man's Houſe ſhall be no Refuge for him, 
as it ſhould be in Debt or Treſpaſs, where 
the Intereſt is only to ſome particular 
Party. But it muſt be underſtood, that 


the Juſtice, in ſuch Caſe, can only ſend to 


a Juſtice of that County, whither he has 
purſued him, that the Juſtices of that 
County may commit him until he find Sure- 
ties. Term. Mich. 13 H. 7. Keb. f 41. a. Pl. 
6. Term. Mich. 22 Ed. 4. 1. 35. 5. Pl. 16. 
Term. Mich. 14 H. 7. f. 7. b. Pl. 19. Term. 
Paſch. 2 Ed. 4. f. 6. b. Pl. 15. Term. Hill. 
37 Elx. 620. Elix. p. 375. Pl. 25. Sharrock 
verſus Hannemer. Oven. Rep. pag. 105. S. C. 
Term. Paſch. 4 Ed. 6. Plow. Com. f. 37. 4. 
Plat. v. Vic' de London. Trin. 37 Rot. 244. 
If a Juſtice of Peace commands a Con- 
ſtable to keep a Priſoner until next Day, 
the Priſoner being in his Preſence, he not 
having Opportunity then to examine the 
Matter, in falſe Impriſonment brought a- 
gainſt the Conſtable, the Juſtice's verbal . 
Order was adjudged a good Juſtification, 
quia en le preſence del Fuſtice is the Reaſon | 
in the Book, though it was not alledged 
what the Canſe was which the Juſtice had 
to impriſon him, which proves the verbal 
Order of a Juſtice of Peace to a Conſtable 
to arreſt or detain a Priſoner then in his 
Preſence to be good. Moor's Rep. p. 408. Pl, 
551. Broughton verſus Mil ſboe. 1 
ut 
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| "IF? 
2B 


But a Juftice cannot in his Abſence com- 


mand any one to arreſt another, without a 


Warrant in Writing. Term. Mich. 14 H. 7. b. 


Any Perſon may arreſt a Night walker, 


bpecauſe it is for the publick Good. Term. | 


"Mich. 4 H. 7. f. 18. b. Pl. 12. Term. Mich. 
5 H. 7. f. 5. a. Ph 10. Pult. de Pace, f. 10. a. 
Pl. 31. 

A Battery committed by the Wife, ſhe 
Zſhall be impriſoned and not the Husband. 


Lib. Af. 22. Pl. 87. | | 


> One Juftice of Peace may commit a Man 
who holds Land by Force. Mich. Term. 28 


© Suſpicion only, where 0 Felony is com- 
mitted, is no Cauſe to arreſt a Man. Bur if 


Za Felony has been committed, and one 


doth ſuſpect F. S. to have committed the 


ſame Felony, then he may arreſt him, and: 
a Juſtice may eommit him. Term Hill, 7 H. 4. 
V. 35. Pl. 3. Term. Trin. 27 H. 8. ,. 23. 4. 


Pl. 22. Term. Hill. 14 H. 8. f. 16. a. Pl. 3. 
© Vide Title Conſtable. 
Common Voice and Fame of the Conn- 


2 


try 1s a great Cauſe of Syſpicion of Felony, 
where a Felony is committed; as, that 4. 
committed the Felony; or, that A. poiſon- 
ed B. Term. Trin. 11 Ed. 4. 
11. 
5 H 7. f. 48 5 Pl. 10. Term. Hill. 7 El. 
Dyer 236. à. b. Pl. 26. 2 | 


| f. 6. b. 7. a. Pl. 
Term. Paſch. 2 H. 7. f. 15. b. Pl. 1. 


C5 A, 


becauſe this is Felony in all Counties: But 
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A. beats and wounds B. in ſuch Manner 


| that he is in Danger of dying. C. arreſted 
A. and impriſoned him, until it might be 


known whether B. was like to live or die. 
A. brought falſe Impriſonment againſt C. 
who juſtified; and allowed a good Plea in 
Bar. Term. Hill. 38 Ed. 3. f. 6. b. J. a. Term. 


Paſch. 10 H. 7. f. 20. a. Pl. 8. 


If a Juſtice of Peace direct a Warrant to 
a Conſtable to arreſt one, and bring him 
before the ſame Juſtice, or any other Ju- 
ſtice of the Peace, the Conſtable may carry 
him before what Juſtice he pleaſes, and not 


what Juſtice the Priſoner pleaſeth, ſo that 


the Juſtice dwells at a convenient Diſtance, 
and not too far from the Party's own Habi- 
tation. Co. Rep. Lib. 5. f. 59. Fofter's Caſe. 
In which Caſe Fray Chief Juſtice ſaid, that 
a Juſtice of Peace might make his Warrant 
to bring the Party before himſelf, and that 
ſuch Warrant 1s good and ſufficient in Law, 
becauſe it is to be ſuppoſed, that he who 
granted the Warrant was beſt appriſed of - 
the Matter, and therefore moſt likely to do 
Juſtice in the Caſe, | 
Threatening to take and impri ſon a Man, 
is no Cauſe to arreſt and impriſon him till 
he find Surety for the Peace. Term. Hill. 
17 Ed. 4. f. 4. 4. Pl. 2. | | 

If one carries Latrocinium, or the Thing 
ſtoln, along with him, he may be arreſted 
in one County and carried into another, 


if 
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| 1 f one be arreſted in one County upon the 


Suſpicion of Felony done and committed 
in another County, he may then be carried 
before a Juſtice of Peace in the ſaid Coun- 
ty where the Felony was done, and to be 
there tried. Term. Trin. 12 Fac. I. Bulſtr. 2. 
264. The King againſt Underel. 

A juſtice of Peace grants a Warrant; this 
vill juſtify the proper Perſon who arreſts 
the Party againſt whom it is granted. But 
not to break open the. Doors, unleſs in Caſe 
of Felony or Treaſon. Term. Trin. 9 Fac. 1. 
Z Bulſtr, Rep. 1. p. 146, Forſter againſt Hill. 
= Brownl. Rep. pt. 1. p. 211. Mouzey againſt 
Fobnſon, S. P. Term. Hill. 12 Fac. 1. Bulſtr. 
Rep. 2. p. 335. Wilſon againſt Dodd. D. S. C. 


in Roll. Rep. 1. p. 135. PI. 15. Vide 12 Co. 


130. | 
To call a Juſtice of Peace Fool, when he 
is in the Execution of his Office, is a Mif- 
= demcanor, for which he may be apprehend- 
ed and impriſoned, Term. Mich. 39 Eliz. 


5 Moors Rep. p · 247. Pl. 389. C. Po Cro. Elix. 


p-. 78. Pl. 38. Simons verſus Sheet. 
A Conſtable cannot juſtify Impriſoning of 


one who diſturbs him in doing his Duty, 


5 though he gives him ill Language, or makes 


an Aſſault upon him, or otherwiſe ill be- 
= haves himſelf. Term. Trin. 31 Elix. Savil's, 
Rep. p. 97. Pl. 178. for a Conſtable bas no, 
Authority to commit any Bedy to Priſon, 
but ſhould carry him to a Juſtice of Peace. 
Vie Baal. F. c Jt. a ch 13. per ., 
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a Warrant againſt B. and found one of 
them in his Cuſtody, and was bound over 
to proſecute, which he did; but B. was ac- 
quitted, and brought an Action; bur Judg- 
ment for A. Bridgm. Rep. p. 60. Trin. 14 
Fac. I. Weab againſt Wells. 

E. P. Conſtable of O. was brought into 
B. R. upon an Attachment of Contempt; 
where it appeared by his Examination that 
he arreſted one A. H. in the Church- yard 


vice, by a Proceſs of the good Behaviour 
out of the Seſſions, when the ſaid A. H. 
ſhewed him that he had a Certiorari out of 
this Court. But he pretending he could not 
read, arreſted and detained him, until he 
went into another Houſe, and procured it 
to be read to the ſaid E. P. who then diſ- 
charged him. And for this Contempt, be- 
cauſe he was arreſted upon a Sunday, im- 
mediately after Divine Service, whereas he 
might have arreſted him upon any Day of 
the Week, he was fined 20 J. and for ar- 
refting and detaining him after the Writ of 
Certicrari ſhewn (his Ignorance not excu- 
ſing him) he was ordered to be bound with 
Sureties to the good Behaviour; but the 
Fine and Impriſonment were diſcharged, 
beeauſe the Arreſt was by Proceſs of the 
Seſfions of Peace, although the Court de- 


clared it was not well awarded according 


to the Statute 21 Fac. 1. cap. C. Term. _—_ 
4X + | - * 1 


A. had loft five Heifers, and he took out 


—_ 
PFF 


upon a Sunday as he came from Divine Ser- 


| | 6 Car. 1. B. R. Cro. Car. pag. 602, PI. 6. 
I Prinſor's Caſe. | 
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lf any Perſon brings a Child into a Pa- 

Fiſh and leaves it there, without keeping or 
Nouriſhment, a Conſtable may arreſt him, 
and carry him before a Juſtice of Peace, 
who is to examine him, and bind him over 
to be puniſhed, for it is a great Offence. 


17 rin. Term. 31 Eliz. Leon. 1. P. 327. PJ. 462. 
CKeal and Carter's Caſe. S. C. Moor Rep p. 284. 


Pl. 36. Cro. Elix. p. 287. Pl. 1. Poph. Rep. p. 


. 41 2. Owen's Rep. P. 28. 


A juſtice of Peace his Warrant will not 


1 uſtify a Conſtable in — into a Eouſe 


to apprehend any Perſon for a leſs Crime 
than Felony, or Suſpicion of Felony. Trin. 


Term. 9 Fac. 1. Hſter verſus Hill. 


Indictment againft an Officer for keeping 
a Man in his own Cuſtody from Saturday to 
Monday, when he was committed by War- 
rant of the Juſtices of the Peace to New 
Priſon. Now though the Sheriff may keep 
a Priſoner in his own Cuftody ſome reaſon- 
able Time until Bail procured, yet an Un- 
der- Officer ought not: But this Indictment 
was quaſhed, becauſe there is another Re- 


medy againſt this Officer by committing 


kim for the Contempt. 


Vide Warrant, 


Aſſault and Battery. 


F one Man do affault another, if he 
J which is aſſaulted may eſcape with his 
Life, or without being wounded or maim- 
ed, 1t is not lawful for him to beat or 
wound the other who made the Aſſault. 
Term. Mich. 2 H. 4 J. 8. a. Pl. 41. Term, 
Paſch. 32 H. 6. f. 18. ö. Pl. 10. | 

A Man may juſtify the Beating of ano- 
ther in the Defence of his own Goods and 
Chattels, if an Attempt be made to take 
them from him. Term. Mih. 19 H. 6. f. 31. 
a. Pl. 59. and Paſch. 19 H. 6. f. 65. & 66. a. 
Pk. 5. 9 Ed. 4. Term. Mich. + 28. b. Pl. 42. 
Kelleway 92. Trin. Term. 22 H. 7. 

The Servant may juſtify the Beating any 
one who doth «Colt and would bear, &c. 
his Maſter or Miſtreſs, and the Taking a- 
Vay any Weapons wherewith the Aſſailant 
would beat, &. the Maſter, &c. and keep 
them until his Rage be abated. Term. Hill. 
35 H. 6. f. 50 & 51. a. Pl. 15. Term. Paſch.. 
12 Ed. 4. f. 6 a. Pl. 15. Term. Mich. 21 
H. 7. f. $9.4: Fl. 30. 77 91 ik | 

If a Man hath a Mill, whereunto a Ri- 
ver or Spring of Water doth run, and hath 
run Time out of Mind, and one would {top 
it and turn it another Way, and the Owner 
diſturbs him, and the other aſſaults the 
Owner, and attempts to beat him, the 
| Owner 


— 
% 


Aſſault and Battery. 39 


Zowner may juſtify the Beating him. Term. 
Hul. 3 H. 4. f. 8. 4. 9. b. Pl. 3 
Every right Owner may.juſtify in every 
Pattery of another, who doth menace or 
aſſault him, and attempt to beat him for 
the lawful Defence of his own Freehold or 
ZTerm, and from his lawful Highway. Term. 
ZPaſch. 10 Ed. 4. f. 6. b. Pl. 15. 
The Maſter of an Apprentice may juſtify 
the Stripping ang. Hong his Apprentice 
with a Rod, for being negligent in learning 
his Trade; and a Maſter may juſtify Cor- 
red ing his Scholar for not learning his Book. 
Term. Paſch. 21 Ed. 4. J. 6. a. Pl. 17. 
The putting into an Houſe, binding and 
beating a Lunatick, attempting to burn a 
Houſe, or do ſome other Miſchief, or to 
hurt himſelf or others, is juſtifiable. Term. 
Hill. 22 Ed. 4. f. 45. 4. b. Pl. 10. 1 
If any Perſon be arreſted upon any regu- 
lar and due Proceſs, and he reſiſts the Offi- 
cer by drawing his Sword, or other Force, 
the Officer may juſtify Beating him. Term. 
Aich. 21 H. 7. f. 39. a. Pl. 51. Br. Title 
2 Treſpaſs 218. Term. Mich. 4 Ed. 4. f. 37. 4 
2 & b, Pl. 20. Fitz. Title Treſpaſs 108. 
If A. commands, procures or hires B. to 


| 1 beat C. and he doth beat C. wherher A. te 


2 preſent or abſent, this is a Breach of the 
Peace in A. gu 22 A. Pl. 59. Fitz, Title 
27 Treſpaſs 226. Term. Paſch. 21 H. 6. f. 39. be 


3 PI. 6. by Yelverton. 


If two or more do agree to play at Back- 


1 ſword, Foot- ball, or ſuch like, and one of 


them 


— 
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them doth beat, bruiſe, or wound another, 


this is no Breach of the Peace, becauſe it is 
by Conſent: But if the ſame Day, or ſome 


other, after the Paftime is at an End, one 
will — and beat another for any Wron 

ived in the Play, that is a Breach o 
the Peace. Fitz. Abr. 244. 

A Conſtable may juſtify his laying his 
Hands on any one who is aſſaulting ano- 
ther. Term. Paſch. 21 H. 7. f. 21. a. Pl. 5. 
The Court held, that the wife might 
juſtify an Aſſault and Battery in Defence 
of her Husband; ſo might a Servant of 
his Mafter : But not 4 Maſter in Defence 
of his Servant, becauſe he might have an 


Action. If any one holds up his Hand to 


ſtrike the Husband, the Wife may affaulr to 
prevent the Blow. 1 Salk. 407. Leewerd & 
Ur verſus Baſfitee. Mich, ) W. 3. B. R. 


IDE Stat. 1 R. 3. cap. 3. One Juſtice 
may bail on a ſlight Suſpicion of Fe- 
lony; but Stat. 1 2 P. & M. 13. Such 
Perſons not to be bailed but in open Seſſi- 
_ or by two Juſtices Qgorum un at 
eaſt, | | 
Before 1 R. 3. Juſtices of Peace could 


bail thofe only for Felony, who had been 


indict- 


* 


— 


2 2 
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4 indicted of it before them ; and 4 pari had no 


ſtice to bail for any other Crime, un 
= expreſly ſo impowered by ſome Statute, or 


Power to bail for any other Crime before 
7 ſuch Indictment, unleſs Offence direaly 
Z tending to Breach of the Peace, which is 
under their Conuſance as Conſervators of 
the Peace. 


\ 


Therefore quare of the Power of one Ju- 
eſs 


the Party indiQed at Seſſions; the Statute 


3 above expreſly requiring two Juſtices 
Quorum un? Hawk. P. C. Vol. 2. p. 105. 
8 HS. 62. | | 


If Perſons are bailed, who by Law are 


not bailable, that is an Eſcape, and was ſo 


adjudged, Term. Hill, 25 Edev. Zo fol. 39. Aa. 
PI. 22. | 
If any Man be wounded in Peril of Death, 


7 the Party who ſo wounded him fhall be ar- 


1 reſted, and not to be bailed until perfect 
Ks.unowledge had, whether he who is ſo hurt 


hall live or die. Stat. Weſtm. 1. 3 Edw. I. 


1 ca. 15. Stat. 3 Hen. 7. cap. I. Co. Inſt. 2. 186. 


Rolls Rep. Mich. 13 Fac. 1. p. 268. Pl. 33. 


B. R. Poyn's Caſe. Latch. Pl. 2. Herbert and 


Vavg « Caſe. Vide Poph. Rep. 153. 0 
here a Man killed another in his own 
Defence, Bail for him was refuſed. Term. 
Paſch. 25 Ed. 3. f. 42. b. Pl. 27. 44 Edu. z. 
28. Br. Abr. Tit. Maintrixe, No 11. Ne 
56, 57. Ne 78. It is ſaid it is at the Diſ- 


cretion of the Judges. 


Sir Nicholas Poyne and his Son were in- 
dicted for Murder, and committed to the 
| Mar- 


4.2 Vail. | 
Marſvalſea without Bail or Mainprize. The 
King's Bench, Mich. Term. 13 Fac. I. when 
Sir Edward Coke was Chief Juſtice, was mo- 
ved to bail them, and it was refuſed : And 
Coke declared, that for the Death of a Man 
he would not bail any one. Bulſtr. 7. p. 113. 
Term. Mich. 13 Fac. 1. B. R. Roll's Rep. 1. 
p. 268. PI. 43. S. C. | — 
The Principal in Murder is not bailable, 
but the Acceſſary is. 40 Ed. 3. Lib. Aſlz. 
Pl. 8. In Murder the Judges may bail if 
they ſee Cauſe, but not the Fuſtices of Peace. 
Term. Mich. 21 Ed. 4. J. 70. b. 71. a. Pl. 55. 
Winefeld's Caſe. Term. Mich. 40 Ed. 3. f. 42. 
PI. 22. Term. Paſch. 43 Ed. 3. f. 17. b. Pl. 
21. Term. Trin. 50 Ed 3. cap. 15. a. Pl. 5 
A Man is outlawed of Felony, and one 
receives him, and entertains him after the 
Outlawry, he is not bailable, 27 Ed. 3. Lib. 
Az. PI. 10. g f 
One counterfeited à Statute- Merchant, 
put a Seal to it, and ſued out Execution, 
and took a Seal from an old Patent, and 
put it to a Protection, for which he was in- 
dicted, and he was not bailed. 40 Ed. 3. Lib. 
Aſſiz. Pl. 33. 5 4 
In Felony, if the Principal die in Priſon, 
or be attainted of another Felony, the 
Acceflary may be bailed. Hill. Term. 12 
Ed. 2. Fitz. Abr. Tit. Coron. No 378. Br. Abr. 
Tit. Mainprixe. Ne g1. Fog 4 

Upon an Aſſembly of all the Judges, it 
was reſolved by them, and agreed to be put 
in Execution in all Circuits, that if a Man 


taken 


The 1 ken for Felony be examined by a Juſtice 
when f Peace, and it appears that the Felon is 
t bailable by Law, and yet the Juſtice 


mo- 

And fommits him to Gaol, but as upon Suſpicion 

Man if Felony, not making mention of any 

113. Gauſe for which he is not bailable; and he 

p. I. BW brought before two other Juſtices, who 
"Ft knowing of any Matter why he ought 

ible, Mot to be bailed, do bail him, theſe Juftices 


Dr. @ught te be fined by the Statute of 1 & 2 
ul if FÞh. & Mar. ca. 13. for they offend if they 
eace, Mail him, who by the Statute of Weſtm. 1. 
55. ab. 13. is not bailable; and therefore they 
42. Mt their Peril ought ſo to inform themſelves 
"Before they take bail of the Matter, that 
J. 5. hey may be well ſatisfied that ſuch an one 
one P bailable by Law: And therefore they are 
the ſo obſerve well the Statute of Weſim. 1. 
Lib, Jab. 15. who is bailable and who not by the 
Law. Trin. Term. 37 Eliz. Poph. Rep. p. 96. 
int, Pl. 1. Vide Lord Coke's Treatiſe of Bail and 
on, Mainprixe, before Coke on Littleton wrote on 
"Purpoſe for Jultices of the Peace. 
Where the Party wounded is in Danger 
pf Death, he who wounded him is not bail- 
able. Mich. Term. 22 Fac, I. Poph. Rep. p. 
53. Lewes againſt Fefferys, _. | 
Where a Juſtice of Peace took a Recog- 
niſance of 101. from his Son, and 51. a-piece- 
of two Sureties, to appear at the next Aſ- 
ſizes, the Son having dangerouſly wounded 


it ſa Man, who died before the Aſſizes, the 
ut Ir zer of Peace was fined 200 J. for taking 
an ail. The ſame Juſtice of Peace was alſo 


fined 


<> EI 


,”. _ 9 


} 
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fined 2007. for giving a Challenge, it bein 
aganſt his Oath to do any Thing which 
may tend to the Breach of the Peace. Se: 


Fefferys's Caſe above. | 


. 


A Man who is committed by the Privy © 


Council is not bailable. So if by the King 
perſonal Command. 1 And. 298. but Vid 
Hawk. P. C. Vol. 2. Book. 2. ch. 15. ſect. 66, 


7, 8, 9, 70, 71. and Stat. 16 Car. 1. cap. 10 
Pt. 8. all very material to this Point. Term, © 


Mich. 33 H. 6. p. 28. b. Pl. 1. Term Hill 
12 Fac. 1. Roll's Rep. 1. p. 134. Pl. 13. Brew: 


ers Caſe. Term. Trin. 13 Fac. 1. Roll's Reb. 


I. p. 219. Pl. 12. Sir Samuel Salkingſtone's 
Cale. Term. Trin. 34 Eliz. And. Rep. 1. p. 
297, 298. Pl. 305. fer Touis Fudges d Engld . 


If a Man be committed for a Matter that 
is bailable, and a Juſtice of Peace refuſe to 
bail him, an Action lies againſt the Juſtice, 


Term. Mich. 1649. Style's Rep. p. 182. 


Baker was indicted, and three Excep- 

tions taken to the Indictment. 1. 
That he was indicted for uſtng facultaten 
piſtoris, and not ſay panis humani, 2. For 
baking panis triciti, Anglice, Houſhold- 
bread ; whereas it ſignifies only Bread made 
of Wheat, and not Houſhold-bread, for 
that may be made of other Corn. 3. For 
e 5 baking 


8 1 8 4 4 
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% king panis Alis, without a Daſh. for pauis 


bein . And for theſe Exceptions the In- 


Mt ment was quaſhed. Term. Hill, 23 Car. 1. 


I R. Style's Rep. 2 24. . | | 
A Baker was indicted for ſelling of Bread 

prinn der the Aſſize; and the Inditment was 

Hh Waſhed, becauſe it did not ſhew where he 

; 75 d the Bread, nor to whom. Term. Mich. 

„ 66, $49. Styles Rep. p. 106. 

. 10 8 

Perm ep pany | Fo 85 

Hill | | | 

rea Baͤrratry. | 

| eh . 5 

_ FN an Inditment againſt one for Barra- 

I. „ try, there muſt be a Place expreſt 

gd, Where he is a Barrator, or it is not good, 

that e a reſol ved B. R. Term. Paſch. 3 Car. 1. 

e to Wodb. Rep. p. 383. Pl. 471. Mann's Caſe, 

Hce, Watch. 194. S. C. Econ. Term. Mich. 32 & 


4 3 Eliz. Cro. Eliz. p. 195. Pl. 11. Parcel's 


| "Eaſe. Vide Term. Paſch. 17 Fac. 1. Cro. Face 


1 
2 
178 
2 
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527. Pl. 4. Palfry's Caſe. The Indictment 
good without alledging ſpecial Words. 

Upon a Writ of Error to reverſe a Judg- 
ment given againſt the Defendant upon an 
Indictment of Barratry, two Exceptions were 


faken. 1. That it doth not appear in the In- 
fictment, before what Commiſſioners the 


Indictment was taken, upon which the Judg- 
Ment was given; for it ought to appear by 


- She Indictment, that it was taken before the 


Juſtices of Aſſiſe, or Juſtices. of Peace, or 
f Gaol-delivery, 2. The Judgment is, quod 
I ſolvat 


46 Batratry. 


ſolvat tantam denariorum ſummam, and ſhall 
find Sureties for the good Behaviour, and 
this is rather an Award than a judgment. 
Rolle, Juſtice, anſwered, if it be a good 
Order, it is a, good Judgment. Term. Trin. 
23 Car. 1. B. R. Style's Rep. p. 29. The 
King and Marſbal. Ve Ei 
W. T. was indicted at Oxford Seſſions a 
a common Barrator: And the Indictment 7 
was quaſhed, becauſe no Time was alledg- 7 
ed = he was a common Barrator, and 
| ſtirred up Strifes, though the Indictment 7 
was, He is a common Barrator. Term. Mich. 
21 Fac. I. Benloe's Rep. p. 133. Walter Tho- 
mass Caſe. er | — 
T. was indicted at the Seſſions as a Pro- 
moter of Suits, and communis vicinorum oppreſ- | 
for, &c. and was acquitted of all, but (on- 
munis vicinorum oppreſſor) and of that he was 
found guilty, and Judgment given againſt | 
him at the Seſſions, and he was fined 200]. 
He brought a Writ of Error, and becauſe | * 
the Word Barrectator was not uſed in the 
Indictment, which the Court ſaid was a 
Word of Art in this Caſe, the Judgment 
was reverſed but the Court bound him to 
his good Behaviour, and directed a new > 
Indictment to. be brought with the Word 
Barre#ator. Term. Paſi h. 18 Car. 2. B. R. Siderſ. 
I. p. 282. Pl. 13. The King againſt Hard. 
evick. Term. Mich. 22 Car. 2. B. R. Ventris 
Rep. p. 104. The King againſt Ledgingbam. 
S. P. Modern Rep. 1. p. 71. S. C. Levinx. 
Rep, I, P. 299. AY Ce Raymond. p. 205. $3 . 4 
. 6 come 
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communis oppreſſor is too general. Keb. Rep. 
d t. 2. þ 24. Pl. 51. & p. 42. Pl. 84. S. C. 
nt, Modern Rep. pt. I. p. 288. 1 
od One was indicted at a Seſſions of the 
rin, Peace of Borratry, and a Certiorari brought, 
he and the Indictment removed into B. R. and 
there it was reſolved, that Barratry is an 
as Offence of a mixed Nature, of which the 
ent Jjuſtices of Peace cannot hold Plea by Vir- 
g · tue of their Commiſſion. Term. Hill. 17 Fac. 
nd 1. Roll. Rep. 2. p. 151- 


ich. 3 — | X — l 
eſ⸗ 1 A At Lincoln, upon Cemplaint to two 


e Juſtices of Peace next adjoining, 
vas was ordered to keep a Baſtard-Child, he 
nt 'WMbeing by the ſaid Order adjudged the re- 


|, puted Father. From this Order he appeal- 
iſe | Fed to the next Quarter-Seffions, and he was 
he diſcharged, and the Order repealed. Aﬀeer- 

awards at another Quarter-Sefſions it was or- 
nt dered, that he ſhould be accounted the re- 


to Iputed Father, and ſhould keep the Child: 
W And that if he did not perform it, he ſhould 
rd Abe apprehended and committed; which he 
rf. was accordingly : All which Matter was re- 
d. turned into B. R. All the Court delivered 
their Opinions ſeriatim, that the Order in 
n. the firſt Seſſions was concluding, and the 
x. Order in the laſt Seſnions was merely void: 
C. For the Stat. 18 Elz. cap. 3. appointing, 
that upon an Appeal to the Seſſions from 
. 4 


An 


an Order of two Juſtices, their Order ſhal| 
bind him who is adjudged to be the reputel 
Father; and A. having appealed, and they 
making an Order in Court, that Order u 
final, and no other Seſſions nor Authoritj 
may meddle therewith. And it was held,” 
that the Statute of 3 Car. 1. cap. 4. doth 
not aid in this Caſe; for that Statute is, 


that if the two next Juſtices make not Pro- 


viſion for the Baſtard-Child, the Juſtices a 
the Quarter-Seſſions ſhall ſettle an Order 
for keeping of the Baſtard, as the two next 
ſuſtices ought : But it doth not give more 
ower or Authority, nor gives Authority to 
one Seſſions to alter that which in a former 
Seſſions was ordered. Term. Hill. 9 Car. 1. 
Cr. Car. p. 341. Pl. 5. & 350. PL 15. Prid. 
geon's Caſe, S. C. reported in Fwd Rey. 
oint in 13 

Car. 1. Bulſtr. Rep. 2. p. 355. Wood of Beck. 
ford's Cale. | 


P. 330. Pl. 3. The very ſame 


A Man being ſentenced to be the reputed 


Father by Juſtices of Peace at the Seſſions, 
which is by Authority of the Statute Law, 
it cannot be impeached in the Spiritual 
Court, nor elſewhere. Term. Mich. 19 Fac. 1. 


Cro. Fac. pag. 625. PI. 18. Webb verſus Cook, 
Siderfe 2. p. 29. S. P. Vent. Rep. 1. p. 59. S. P. 


Keb. 1. p. 546. Pl. 48. S. P. Keb. Rep. pt. 2. 
p. 604. Pl. 31. The Ning againſt William 
ſon of Somerſetſbire. S. P. Hill. 21 & 22 Car. 2. 


The two firſt and 2 have no 
Power to commit any one 


And 


— — — —— —4—4—̃— - — — — — 


] or not perform- | 
ing their Order, but they are to bind him | 
over to appear at the next Quarter-S2fſions. | 


r = 


1 


4 


at ob 


tho ht 


« ſhall 3 ; 
put} and may commit for want of Sureties. Term. 
deri W . 
either to affirm the former Order or to diſ- 


ority 
held 


Pro- 


ty to 
rmer 
1. I. 
Prid 
Rep. 


Jeck. 


ons, 


„ 20 


ich. 3 Car. I. Bulſtr. 2. p. 341. Hammond s Caſe. 
At the Quarter Seſſions, the Juſtices are 


allow it, and then they may refer it back 


1 
doth 
te i, . 

' Mer of it, and of the Proof; for the Matter 


es a is then before them, as res integra. Term. 


der 4 
next 


more coma 
the Disjunctive, viz. to perform the Order 


to the ſame Juftices (if in the County) 
hich made the firſt Order, to conſider bet- 


ich. 6 Car. 1, Bulſtr, Rep. 2. p. 341, 342. 
mith's Caſc.. 
The Recognizance taken ought to be in 


Aby them made, or to appear at the next 


Quarter-Seſſions, and to abide the Order 


there. Smith's Caſe, ſupra. 


* 
a 
Fi 
* 
* 


Juſtices of Peace, nor yet Juſtices of Aſ- 


1 13 ſize, have any Power to meddle with Ba- 
ſtard-Children, upon Stat. 18 Eliz. cap. 3. 


AJ but upon an Appeal at the Aſſizes or Seſſi- 


ated ons. 
Paſcb. 8 Car. 1. Bulſtr. Rep. 2. p. 343. The 
aw, Caſe of Bowber and Painter. 
tua! 
yy f not puniſhed for it; afterwards ſthe had a 


Es 7 a ſecond Offence, but this ſecond ſhall be 


Agreed by the whole Court. Term. 


Mich. Term. 
1655. Style's Rep. p. 475. Denton's Caſe. S. P. 
A Woman had a Baſtard-Child, but was 


Second: She cannot be puniſhed for this as 


dgeemed and taken as her firſt Offence, to 
be puniſhed according to Stat. ) Fac. Is cap. 


. | 14. 7 Car. 1. Bulſtr. Rep. 2. p. 348. 


A Baſtard-Child is to be kept by the Pa- 
riſh where the ſame was born (if no Pra- 
tice was uſed to have 8 Child there to be born) 

= £2 but 


but if any ſuch Practice be proved, then this 
Rule deth fail, and then the Child is to be 
kept and provided for by the Pariſh where 
the Mother did dwell, and where ſhe was 
got with Child, and which uſed the Prac- 
rice to have the Child born in another Pa- 
Tiſh. 2 Car. 1. Bulſtr. Rep. 2. p. 349. Vill of 
Tewkesbury againſt Vill of Twynny. 


A. was charged by B. with getting of a 


Baſtard-Child upon her Body. The two 
next Juſtices did not make any Order in it, 
according to Stat. 18 Eliz. cap. 3. But the 
Cauſe came to be heard at the general Seſ- 
fions of the Peace in the County of L. 
where 1t was proved by: Witneſſes, that one 
F. S. had often uſed private Company with 
the ſaid B. and had confeſſed, that he had 
done as much to her as Man could do to a 
Woman, and that ſhe ſaid, that F. S. had 
the Uſe of her Body. And upon this it was 


ordered at the Quarter-Seſſions, that A. 


ſhould be diſcharged of the Child, and B. 
ſhould be committed ro the Houſe of Cor- 
rection during her Life, and F. S. the re- 
puted Father ſhould pay for the keeping of 
the Child. Afterwards at the Aſſi ſes at L. 

the Judges ordered, that the two next * 
Ces to the Pariſh where the Child was born, 
ſhould rake Conſideration thereof, accord- 
Ing to the Statute, and ſettle ſuch Courſe 
therein as to Juſtice appertained. There- 
upon the two next Jjuſtices declared A. to 
be the reputed Father, and that he ſhould 


pay 18 J. to the Overſeers of the nw, 
an 
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«nd 14s. weekly, which he refuſed to do, 
and the two next Juſtices committed him. 
This was removed by Certiorari into B. R. 
and it was reſolved by the whole Court. 1. 
That before the Statute 3 Car. 1. cap. 4. the 
Juſtices at the Seſſions had no Authority 
to meddle in the Caſe of Baſtardy, until 
the two next Juſtices, according to the 
Statute 18 Eliz. cap. 3. had made an Order 
therein. 2. That by the Statute 3 Car. Is 
cap. 4. the Juſtices at the Seſſions have 
Power and Authority originally to make 
an Order in the Caſe of Baſtardy: And 
therefore the firft Order in the Caſe in 
23 Queſtion was good and legal, and the ſecond 
Order made by the two next Juſtices was 
void, and could not alter or revoke the 
Order which was made by good Authority. 
3. That the Commitment of B. for her Life 
for her firſt Offence, was more than the 
Juſtices had Authority to do. But that 
Error which concerned B. ſhould not viti- 
ate the whole Order. Term. Paſch. 13 Car. 
1. Cro. Car. p. 470. Pl. 1. William Slater's 
Caſe. | | 
It was ſaid to have been reſolved, that a 
Baftard- Child of Perſons able to keep it, 
and not like to be chargeable to the Pa- 
riſh, is not within the Statute 18 Eliz. caps 
3. And a reputed Father is to be adjudged 
by the two next Juſtices of the Peace or 
the Seſſions. Term. Hill. 11 Car. 4. Oro 
Car. p. 436, Pl. 5. Salter verſus Browne. 
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A ſingle Woman was got with Child b 
B. a ſingle Man; the Child was born in the 
Pariſh of O. eleven Years ſince. B. the re- 
puted Father took the Child from the Mo- 
ther, and placed him at Nurſe elſewhere: 
Afterwards B. married another Woman, 
and with her did cohabit in the Pariſh of C. 
the Baſtard-Child dwelt with him, and had 


been maintained by him ten Years: After, 
the reputed Father died, leaving his Wife 
and divers Children begotten on her, and 


_ alſo the Baſtard-Child. This Baſtard-Child 2? 


is to be ſent to his Mother to be kept and 
maintaired, if ſhe be of Ability; but if 
not, then to the Pariſh of C. who are to 


keep and maintain this Baſtard- Child, in 
regard he had been there ſettled with the 
reputed. Father, where he was fourteen ! 


Years; and to this Place of his laſt ſet- 


tling, as to the Place of his Birth, the 


Law hath Reſpe&: And ſo it was ordered 


at Salop Aſſiſes, 19 March, 7 Car. 1. Bulftr. © 
Rep. 2. p. 358. | | 54 

The Court was moved to quaſh an Order 
of Seſſions made, that one ſhould keep his 
reputed Child, becauſe he had kept him 


heretofore: But becauſe it did not appear 


by the Order, either that he was his Ba- 
ſtard or his lawfully begotten Child. The 
Order was quaſhed. Term. Mich. 24 Car. 1. 
B. R. Styles Rep. p. 154. $ 
| An Order for keeping a Baſtard-Child 

Vas quaſhed, becauſe the Order did not di- 


rect how long the Party ſhould keep the | 
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* F hild. Term. Mich. 24 Car. I, B. 5 of Style's 
F Rep. P. 154. 


Keeping of a Baſtard-Child, was quaſhed 

for two Reaſons. 1/, Becauſe the Order 
was, that the Party ſhould pay a weekly 
sum for the keeping of the Child; whereas 
no ſuch Order can be made without the 
Z Party's Conſent, for by the Statute 18 El. 
cap. 3. he is only compellable to ſecure the 
Z Pariſh, where the Child 1s born, that it 
ſhall be no Charge to the Pariſh. 2dly, It 
did not appear, that the Juſtices had any 
power to make ſuch Order; for it appears 
not where the Child was born; and ſo it 


where the Juſtices had no power to act; 
they cannot act out of the County. Term. 
Paſch. 23 Car. I. B. R. Styles Rep. p. 14. 
Style's Rep. Trin. 1653. p. 386. F. P. | 
| An Order, made at a private Seſſions of 
the Peace, that one ſhould contribute to 
half the Charge towards keeping of « Ba- 
ſtard Child, becauſe he did ſuffer a Soldier 
to get the Child upon the Body of his 
Maid Servant, was removed by Certiorari, 
and quaſhed, becauſe it is not within the 
Statue of 18 Eliz cap 3. 


keeping of a Baſtard-Child, was quaſhed, 
becauſe it did not appear by. the Order, 
that the Child was born in that Pariſh, to 
| D 3 which 


An Order made by the Juſtices for the 


may be, it was born in another HO | 
or 


An Order of Seſſions for paying ſo much 
Money weekly to a Pariſh towards the 


————— ————— ̃ X — 


which the Moncy was to be paid. Term. 


HilJ. 1652. Style's Rep. p. 368. | 
It was reſolved, that the Words of the 


Statute 18 Elix. cap. 3. (next Quarter- 
Seſſions) ſhall be intended, that the Order 


made by the Juſtices ſhall be confirmed at 
the next Quarter-Seſſions of that Part of 
the County where it was made, where there 
are Parts of the County that have diſtin 


Seſſions, and not the very next Seſſions in 
the County, becauſe that would be miſ- 
cbievous in many Counties. Term. Trin. 
15 Car. 2. Siderf. Rep. I. p. 149. Pl. 14. The E 
King againſt Coy ſtan. But Keeling J. contrary; * 
and the Reporter ſays, that the Stat. 18 Eliz- 
feems ſtrong for Keeling. In the ſame 7 
Caſe it was reſolved, that altho' ſuch Orders 
about Baſtards made by Juſtices of Peace be 
void for Part and againſt Law, yet for ſo 7 
much as is good they would confirm them. 


The Juſtices of Peace at the Seſſions for 


B. made an Order, that S. the reputed Fa- 
ther of a Baſtard-Child ſhould maintain it: 
Which Order was removed into B. R. and 
four Exceptions taken. 1. Becauſe it is 


ſaid, that it was made by two Juſtices, and 
doth not ſay Quor unus. 2. Becauſe the 
Money is not ordered to be paid weekly 


(as it ought) but monthly. 3. Becauſe it YA 
is ordered to be paid until the Child be of 


the Age of fourteen Years, which ought 
nor to be, but ſo long as the Child ſhall be 
chargeable to the Pariſh, 4, Becauſe it 15, 


that 
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curity as the Churchwardens ſhould think 


fir. Which Order ſeemed not good, bur 


adjourned to ſee Precedents. Term. Mi h. 


16 Car. 2. B. R. Siderf. Rep. 1. p. 222. Pl. 
10. The King againſt Sharpe. Keb. Rep. 1. 


: þ. 782. S. C. Term. Mich. 21 Car. 2. B. R. 
PVentr. Rep. 1. p. 48. Burnet's Caſe. S. P. 


H. was ordered to pay 8 J. for Relief of 
a Baſtard-Child, of which he was the re- 


puted Father, and after that ſo much a 


Week: And it appearing to the Court that 


H. had no Notice of the Order, until the 


Time which is given him by the Statut e, to 


1 appeal to the Seſſions, was paſt, the Court 


made a Rule, that the next Seſſions in 
Middleſex (where the Matter was) ſhould 
hear the Matter, and make an Order for 
the charge or diſcharge of H. according 
to their Diſcretions, and that ſhould be 
final. Term. Paſ h. 19 Car. 2. B. R. Siderf. 
Rep. 1. pag. 326. Pl. 6. The Xing againſt 


Upon a Motion to quaſh an Order for 
maintaining of a Baſtard-Child at the Seſſions 
of the Peace at H. Exception was taken to 
It, becauſe it was unreaſonable, in reſpect 


of the Smalneſs of the Allowance, being 


but 2 d. a Week. And the Court were of 
Opinion it ſhould be quaſhed zii, &. and 


ſaid, that though none but . Juſtices of 
Peace could declare the Father, yer it 
ſeems that if the Juſtices be unreaſonable 
in the Sum, the 46 might judge of that. 


And 


Paar s. 


J that the reputed Father ſhall give ſuch Se- 
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And another Exception was taken upon 1 


reading the Order, chat it did not ſay di- 
rectly that P. was the reputed Father. And 
the Court ſaid, it ſeemed not good for this 
Reaſon. Term. Paſi h. 20 Car. 2. B. R. Si- 
derf. 1. p. 363. The King againſt Perkaſſe. 
An Order for the keeping a Baſtard- 
Child being removed by Certiorari, it was 
moved to have it quaſhed, becauſe it was 
ad Seſſionen, Pacis in Com pred, and doth 
not ſay, Tent” pro Com pred'. But the Court 
over-ruled it, for ſuch Strictneſs is not re- 
quired in an Order. It was further alledg- 
ed, that it ought to appear that the Child 
was likely to become chargeable to the 
Pariſh, which was agreed: But that was 
ſufficiently ſet forth in the Order, for he 
was ordered to pay ſuch Charges as the Pa- 


riſh had been at. The Court confirmed 
the Order, and awarded, that the Father 


of the Baſtard ſhould pay ſuch Coſts as the 
Pariſh had been at for conteſting of it. And 
the Court committed him, Term. Trin. 21 
Car. 2. B. R. Ventris's Rep. 57. The King 
againſt Nelſon. | 
Upon Complaint to two Juſtices about a 
Baſtard-Child, they order one R. to keep 
the Child : Upon this, R. appealed to the 
Seſſions, where they vacated the Order, 
and referred it back to the Juſtices, who 
do nothing. The next Seſſions after, B. is 
adjndged the reputed Father, and ordered 
to pay ſo much a Week to the Pariſh until 
the Child be twelye Years old, This was 
removed 


Baſtar dy. 97 
emoved by Certiorari, and the Court reſol- 
ed, that the Referring back to the Juſtices, 


by the Juſtices at the Seſſions, was not war- 
2 ranted. Term. Mich. 21 Car. 2. B. R, Vent. 
1 Reb. p. 48. B. R. Burnett s Ca ſe. 


If one upon Complaint to two Juſtices, 


be ordered to keep a Baſtard-Child, and 
this upon an Appeal to the Seſſions is re vo- 


ked, that Perſon is abſolutely diſcharged, 


3 Term. Hill. 21 22 Car. 2. B. R. Vent. 


E Rep. 1. p. 59. S. P. Prigeon's Caſe. 3 Cro. 
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341, 350. QOuere, if the Pariſh ſhould not 
keep a Baſtard whoſe Father cannot be 
found:? the Pariſh where the Child is born 
= muſt maintain it. | 


A Motion was made to quaſh an IndiQ- 
ment, for notperforming an Order of the 
Juſtices of Peace concerning a Baſtard- 
Child, becauſe it did not conclude contre 


7 pacem. But it was held, that, that ought 


not to be, it being but a Non feaſance. Hill. 


Term. 22 E&P 23 Car. 2. B. R. Vent. Rep. 1 


p. 108. | 
By Certiorari, an Order for keeping of a 
Baſtard by the Juſtices was removed into 


B. R. and two Exceptions to it taken. ifty 


Becauſe they had appointed the Father to 
allow 4s. to the Midwife ; whereas it did 
not appear that the Pariſh had procured 
her, or that they were chargeable with ir, 
ly, For that they allowed 7. a Week for 
the Nurſing, Cloaths, c. until it ſhould 
be able to get its Living by working, which 
| > 2, Th was 
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not allowed; for there was as much Overt- Þ 


Tpiracy did admit, in regard there was no 


fame the Perſon, and cheat him of his Mo- 
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was ſaid to be exceſſive in the Sum, and 
uncertain for the time; for it ſhould have 
been for ſo-long- time as it ſhall be charge- 
able to the Pariſh, | 4 
Hale ſaid, That they could make no Al. 
lowance to the Midwife, unleſs in Diſcharge 
af the Pariſh. | = 
Truiſden ſaid; That they could not order 
7:5.. a Week to be paid, until it ſhould be 
able to get its Living, for perhaps the Fa- 
ther would take it away and maintain it 
himſelf, which he might do if he pleaſed. 
Term. Paſch. 24 Car. 2. B. R. Ventr. Rep. 
I» p. 210. Sherman's.Caſe ;.quaſhed by Com- 
promiſe. | 3 
A. and H. were indicted at the Seſſions 
in. London, ' for. conſpiring to charge one 
with the keeping of a Baſtard-Child, and 
thereby alſo to bring him to Diſgrace; and ® 
found guilty. And upon a Motion in Ar- 
reſt of Judgment, that the bare Conſpiring, 
without executing of. it by ſome Oyert-Act, 
was not ſubject to Indictment : But it was 


? 


Act as the nature and deſign of. this Co— 


Child really, but only a Contrivance to de- 


ney, Which was a Crime of a very heinous 
Nature. Term. Hill. 28 & 29 Car. 2. B. R. 
Ventris's Rep. 1. p. 304. The King againſt 
Arm ſtrong, Harriſon & al. Judgment pro 
Rege. A, hned 501. and HF. 20 J. ; Term. Paſch. q 

| . 14, F 
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| ; 14 Car. 2. B. R. Levinz's Rep. 1. pag. 62. 
The King againſt Ximberty and Mary North. 


Juſtices of the Peace at the Seſſions or- 


dered the Father of him who had the Ba- 
ſtard-Child to provide for it, under the 
Pretence of the reputed Grandfather ; for 
the Statute: doth enable them to tax the 
XZ Grandfather of a legitimate Child. But in 


this Caſe the Court held, that there was no 
Colour, and therefore-quaſhed the Order. 
And Judge Wylde ſaid, it was well Weftmin- 

er-Hall Doors were open. Term. Trin. 
29 Car. 2. B. R. Ventr. Rep. I. p. 310. 


Exceptions to an Order of Seſſions for the kee;-= 
ing a Baſtard- Child. 


1. It doth not appear that the Child was 

born within the Pariſh, | 

Cur'. That it was implied, by ſaying it 
would be chargeable to the Pariſh. | 

2. It is to allow ſo much weekly, until 

the Child is eight Years of Age; whereas 
the Statute-Power is to make Allowance 
while the Child 1s chargeable. 

Cur, It is apparent it will continue 
chargeable for ſo long as they have 
appointed the Allowance. | 

3. The Order is at eight Years old to pay 

51, for the Binding it our. 

Cur'. They may order 51. to be paid in 

the End. 


But 


But of this Ventris makes a Quære, for 
that a Sum in Groſs ought not to be ſer, 
bur only a weekly Allowance, 

And the Court ſaid, They muſt ſhew that 
Reſpect to Fuſtices of Peace who ſerved the 
Country at their own Charge, as not too nicely to 

examine their Orders. 1 Ventr. 336. Anony- 
mus. P. 31 Car. 2. B. R. A Sum in Groſs 
W hath been allowed. 
F George Bilby of St. Margaret's Weſtminſter, 
Was divorced 4 menſa & thoro in the Ec- 
| clefiaftical Court from Margaret his Wife 
06h cauſam Adulterii, committed with one 
NMilliam Ellick: Whereupon ſhe goes into 
| the Pariſh of St. Georges Southwark, and 
there lives with the Advowterer, and 
hath by him three Sons, who were 
chriſtened and repiſtred in St. George's Pa- 
riſh- Book, by the Names of John, William 
and Gecrge Ellick. The Advowrerer dies; 
Margaret and her three Children after- 
wards go and live in St. Leonard's Shoreditch 
Pariſh, but carried with them a Certificate 
| from the Churchwardens of St. George's 
| Southwark, of her's and her three Chil- 
drens being laſt legally ſettled in that Pa- 
Tiſh. They had not ftaid long in the Pa- | 
i Tiſh of St. Leonard's Shore-ditch but the Mo. | 
ther dies, then that Pariſh returned the 
the three Children, by Virtue of the ſaid 
Certificate, to the Pariſh of St. George's 
Southwark: Which Certificate being only 
bindirg between the ſaid laſt two mention- 
cd Pariſhes, therefore the Pariſh of St. Leo- 
| 2 nard's 


nard's Shoreditch might be left out of this 
Caſe. Then two Juſtices of St. George's 
Southwark (Nor. unus) make an Order to 
remove the ſaid three Children from the 
Pariſh of St. George's Southwark to St. Mar- 
garet's Weſtminſter, where George Billy, the 
divorced Husband, was then an Inhabitanr, 
adjudging them to be born in lawful Wed- 
lock : From which Order St. Margaret's ap- 
peals to Quarter Seſſions, and Order of two 
Juſtices 1s confirmed, the whole Matter be- 
ing ſpecially ſet forth therein; and both the 
Orders were removed into the Queen's 
Bench, and St. Margaret's Weſtminſter mo- 
ved ro quaſh them; and for Reaſons al- 
ledged, that the Settlement of a baſe Child 
is where he is born, and here theſe Chil- 
dren were born, and certified to be regiſtred 
as Inhabitants of the Pariſh of St. George's, 
and bore the Advowrerer's Name. But on 
the other Side, to ſupport the Orders, it 
was urged that they ſer forth, that the 
Children were born after the Divorce, bur 
during the Cohabitation; and cited Roll's 
Abridgment, Title Baſtards 358. And 
therefore ordered, and adjudged upon the 
Order of Appeal to be the Children of 
George Bilby the divorced Husband, becauſe 
he was only divorced a menſa &? thoro ; ſo 
that the Marriage continues, (according to 
the Lord Coke's firſt Inſtitutes Ia eftate ſur 
condition,) beſides the Order does not ſay, 
tnat he had no Acceſs to her after the Di- 
vorce ; and where the Husband is within 

| | the 


come together, or otherwiſe you will put 
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the four Seas, there the Marriage doth con- 


tinue. And Lord Chief Juſtice Bolt then 
ſaid, It was very probable that notwirh- 
ſtanding this Divorce, the Husband might 
come to her; and if ſo, then in the Eye 
of the Law, they are the Children of the 
Husband, although the Wife lived in Adul- 
tery with another Fellow, during which 


Time the Children were got, But on the 
other Side, it was ſaid it is not to be pre- 
ſumed, that they did come together, it not 


being ſer forth ſo in the Order that they. 
did; for it was only ſaid therein, that theſe 
were the legitimate Children of George Bil- 
by, though got by the Adyowterer, and that 
alſo during the Time of the Separation; 


for in the Eye of the Law they live ſepa- 
rate as long as the Sentence for Separation 


doth continue; and the Juſtices ſhould 
have inſcrted this, that they came toge- 
ther during that Time. But this Term the 
other three Judges dubitant: Poqvell, who 
afterwards was of the ſame Opinion, gave 
Judgment, that the Children were Ba- 


ſtards, and that the Proof to the Contrary, 


(that is to ſay) that the Husband and Wife 
came together during the Divorce, onght Þ 
to come on the other Side: And therefore 
the Court were all of Opinion that the Or- 


ders ſhould be quaſhed, and that the Max- 
im of the Husband's being infra quatuor nia- 
ria ceaſed after a Divorce, for the Proof 


ought to lie on the other Side, that they did 


the 


the Husband into a.worſe Condition than he 


was before the Divorce had. And ſo the 
Orders were both quaſhed. The ſame Caſe 
is reported 1 Salk. 123. 

A Motion was made to quaſh two Orders, 
one made by two Juſtices againſt the De- 


I fendant to abide the Juſtices: Order the 


next Seſſions, if they. ſhould make any; 
and in the mean while to provide for his 
reputed Baſtard-Child, by paying Eighteen- 
pence a Week for the ſame : But this Or- 
der was made without Complaint of any 
but the Woman her ſelf; and upon the Ap- 
peal, the Juſtices at Seſſions adjudged him 
to be the reputed Father thereof, tho' the 
Woman was at that Time married to one 
Smith who was run away. Now as to the 
firſt Order, it was made without Com- 
plaint, and therefore not good ; and as to 
the ſecond, not adjudged likely to become 
chargeable. Both Orders quaſhed. 

An Order. was made by two Juſtices, pur- 
ſuant to the Statute of 18 Eliz. cab. 3. 
Car. c. 4. 3 Car. 1. cap. 4. for Baſtardy, 
that the Defendant being the reputed Fa- 
ther, ſnould pay ſo much per Week for ten 
Years, and not faying, if the Child ſhould 
for ſo long. continue chargeable, From 
which Order the Defendant appealed to 
Seſſions, who confirmed the Order of two” 
Juſtices; and upon the Defendant's not gi- 
ving Security, the Seſſions committed him. 
But objeGed,, the Seſſions hath no ſuch 

Poyer, 
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Power. Trin. 12 Gulielm. 3. King ver. Ja mes. It 
is uſual in this Caſe to take the Party's own 
Recognizance to appear at the next Seſſions, 
and to abide ſuch Order as the Juſtices 
ſhould make therein; and therefore the 
Juſtices, before they bad allowed of the 
Appeal, ſhould have taken Security; but 
the Juſtices in their Seſſions cannot com- 
mir for not finding Security. Vide Caſe 
Reg and Cbhaffey. 2 Ann. 2 Bulſt. 341. 
that he is indictable for the Diſobedience, 
but not to be committed. 

An Order of two Juſtices for the reputed 
Father to pay 25s. for Charges of lying 
in, and 1s. 8 d. and the Mother 45. der 
Week, for the Child's Maintenance for ten 
Years ſucceſſively, if the Child ſhould fo 
long live. Removed by Certiorari, and Ex- 
ceptions raken, 1. That ir ſhould have 
been for ſo long as the Child ſhould be and 
continue chargeable to the ſaid Pariſh. 2, 
Exception, 'The Juſtices order the repu- 
ted Father to give Security for the Perfor- 


mance of their Order, which cannot be 


before he hath made Defaulr of obeying 
the Order: And for theſe Exceptions Or- 
der quaſhed, but obliged the Defendant to 
give Security to appear at the next Quar- 
ter-Seſſions, to abide ſuch Order as there 
ſhould be made by the Juſtices, if any be 
made, 
On Motion to quaſh two Inditments 
which were, Quod cum an Order was made 
| | that 
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that the Pariſhioners ſhould receive a Ba- 
ſtard- Child, they in Contempt did re- 
fuſe to receive it; and becauſe it was not 
1 poſitively ſaid that it was ordered that they 
2 ſhould receive it, but only by Recital with 
Fa Qud wm, they were quaſhed, 1 Salk. 
371. Rex Regina ver. Whitehead. Tin. 
5M. M. B. R. 


- — 


On a Motion to quaſh an Order for main- 
taining a Baſtard- Child. 1. Becauſe it was 
not ſaid the Child was likely to become 

chargeable. 2. The Defendant was order'd 
to pay Eighteen pence per Week indefinite- 
ly, without limiting any certain Time, It 
was anſwered, That no Order relating to a 

2 Baltard-Child can be quaſhed, except the 
reputed Father be preſent in Court, Quod 
Curia conceſſit: However, this being a hard 
Caſe, a Rule was made to ſhew Cauſe. 
And being ſtirred again the next Term, the 
Court would not quaſh it till the reputed 
Father came into Court. And the firſt Ex- 
ception was over-ruled ; for it is ſelf-evi- 
dent that every Baſtard Child 1s likely to 
become chargeable. 2 Salk p. 475. Dom 

1 oe” verſus Matthews. Hill. 8 N. z. 
x An Order made by two 2 who ad- 
judged Beard to be the Father of a Baſtard- 
Child. Quaſhed, becauſe it appeared there- 
by that the Examination of the Woman 
was by one Juſtice only, though the order- 
ing Part thereof was ſaid to be made by 


both, And Beard was bound oyer to the 
next 


wo JO Re. - 08 a 
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next Seſſions. 2 Salk. p. 478. Dom Rer 
ver. Beard. 7 
An Order was made by two Juſtices of A 
the Peace, adjudging Shae to be the repu 
ted Father of a Baſtard ; whereupon he ap- 
pealed to the next Quarter-Seſfions of the 
Peace, after Notice, where the Order of 
the two Juſtices was diſcharged. It wa 
moved to quaſh the Order of Seſſions, be. 
cauſe by the Statute the Appeal mult be 
to the next General Seſſions; and there 
might have been a General Seſſions before 
the General Quarter-Seſſions, as in London 
and Middleſex, where there are four Gene: 
ral Seſſions in a Year, beſides the Ge- 
neral Quarter-Seſhons. The Order was | 
quaſhed for. this Fault. 2 Salk. p. 482. 
Dom Rex verſus Shaw. Trin. 10 W. 3. 
It was adjudged that he is a Baſtard who 
is born of a Man's Wife whilſt the Husband, 
at and from the Time of the Begetting to 
the Birth, is extra quatuor Maria. In 
Caſe of a real Action by him, the Tenant 
may plead general Baſtardy,; and on a Writ 
to the Biſhop, he will certify him to be a 
Baſtard; being then a Baſtard as toDiſcent, 
there is no Reaſon why he ſhould not be a 
Baſtard, as to all other Intents, and in par- 
ticular a Baſtard within 18 Eliz. which is a 
remedial Act Alſo when a Child is born 
in Adultery, he is born out of the Limits 
of lawful Matrimony, the Law then taking 

no. Notice of the Husband. 2 Salk. 483. 
Dom 


* 
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Dom Rex verſus Albertſon, Mich. 10 WN. z. 
Nate; It ſhould appear by the Order 
that the Husband was extra quatuor Maria 
during all the Space of Time intervening 
between the Begetting and the Birth. And 
for want of that this Order was quaſhed; but 
the Court recommended a new Order with- 
out that Fault. | 

A Woman being big with Child, was re- 
moved by the Order of two Juſtices of the 
Peace from L. to T. and was ſoon after 
brought to bed there. T. thereupon ap- 
pealed, and on the Appeal, the Woman 
was ſent back to L. and it was the Opinion 
of the whole Court, That the Child ought 
to be ſent there; and that all was ſuſpend- 
ed by the Appeal, for now the Mother's 
Right of ſettling upon T. is entirely avoid- 
ed from the Beginning. Wood's Caſe in Mi- 
chaelmas Term, 10 W. 3, in the Court of 
King's Bench. Reported in 1 Salk. 121. 

By an Order of. two Juſtices of the Peace, 
That the Defendant Barebaker ſhould pay 
a certain Sum. of Money weekly, till the 
Baſtard-Child. ſhould attain the Age of 
fourteen Years ;; it was held by the Court, 
That the Order was naught, becauſe that 
the Juſtices have no Power. but to ſave and 
indemnify. the Pariſh, and that is only to 
oblige the Defendant Barebaker to maintain 
the Child, as long as it is or may be charge- 
able to the Pariſh. 1. Salk. 121, The King 

Poet? Ii againſs 
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againſt Batebaker in the Court of King's ; 


Bench, 

A Woman big with Child, being unmar- | 
ried, was by an Order of two Juſtices re- | 
moved from the Pariſh of Weſtbury in Wilt- 
ſhire, to the Pariſh of Coftam, and there ſhe | 
was brought to Bed: Upon this, Coſtham 
appealed ar the next Seſſions, and the Order 
was reverſed. Afterwards, Weſtbury obtain'd 
an Order from two Juſtices, and ſenr back 
the Child to Coſtbam: They appealed, and 
upon the Appeal the Order was confirmed, 
At laſt it was remov'd into the King's Bench; 
Et per Curiam, the Birth at Coſtham did not 
ſettle the Child there, becauſe it was under 
an illegal Order procured by Weſtbury : 
Which ſaid Order being reverſed, the Mat- 
ter is no more than this, that they procu- 
red the Woman to go thither 1 Salk. 121-2, 
Int Inbabitant Paroch” Weſtbury & Coſt- 
ham. Trin. 3 Ann. B. R. 8 

Upon a Special Order of the Seſſions, 
the Queſtion was, If the Husband be u- 
tra mare, and during that Time the Wife 


be got with Child, whether the Child be 


a Baſtard within rhe Starute ol 18 Eliz. cap. 
3. Et per Curiam: If the Huchand was out 
of the four Seas during the whole Time of 


the Wifes going wirh Child, in that Caſe 


the Child is a Baſtard; but if the Huſ- 
band were here at all within that Time, it 


is Legitimate and no Baſtard : Beſides it 


did not appear by the Order, that the Huſ- 


band was abſent all the Time: The Order 
was 
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Vas for theſe Reaſons quaſhed. 1 Salk. 


122. Regina verſus Murrey, Mich. 3 Ann. 


B. R | | | | 
The Defendant Wefto being adjudged 
the Father of a Baſtard-Child by two 
Juſtices, ſeveral Exceptions were taken 


to the ſaid Order; firſt, chat by the Or- 


der he was to pay ſo much weekly to 
the Overſcers of the Poor of the Pariſh, 
but that was over-ruled; for as before the 
Inſtitution of the Overſeers, the Juſtices 
might, and often did in theſe Caſes, order 
the Money to be paid to ſome of the Inha- 
bitants; ſo now they may to the Over- 
ſeers, who have the Care of the Poor.. 
The ſecond Exception was, that it is ſaid 
in the Order, We two of his Majefty's Ju- 
ſtices of Peace doth adjudge, &c. which is 
the ſingular Number inſtead of do the plu- 
ral; and 1 Cro. Reports 489. was Cited to 
make this Exception good ; whereupon 
this Order was quaſhed. Regina verſus Weſt- 
on. Trin. 4 Ann. B. R. 

Note; This Cauſe came into the King's 
Bench Paſche 4 Anne, by Habeas Corpus, and 
the Caſe was, that Meſton the Defendant had 
appealed to the Seſſions where the Order 
was confirmed, and he was committed for 
not paying the Money ordered; and this 
Exception was taken to the Return of the 


| Habeas Corpus; wiz. that the Seſſions ſhould 


have proceeded againſt him upon his Re- 
cognizance. And it was ſaid by Holt, Lord 


Statute 


Chief Juſtice, That if they proceed on the 
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Statute of 18 Eliz. the Seſſions has no Pow- 
er to commit, but to proceed on his Re- 
cognizance. But if on the 3 Car. 1. the 
Seſſions may commit, as the two Juſtices 
might have done, unleſs the Party had put 
in Security to have performed the Order, or 
to appear at the next Seſſions. 
Upon an Order made about thirty Years 
ago on the Pariſh of Budworth, for the Main- 
tenance of a Baſtard-Child, born in the 
Townſhip of Nether Damply, within the 
ſaid Pariſh ; which being removed by 
Certiorari ; It was held; | 
If, That an Order made upon the Over- 


ſeers of any Pariſh by two Juſtices for rat- 


ſing a Sum towards the Maintenance of a 
Baſtard, or poor Perſon, does not determine 
the Settlement of that Perſon in that Pa- 
riſh, for the Right of Settlement is not con- 
teſted, but preſumed. | | 

2, That the Clauſe in the Statute of 13 
Se 14 Car. 2. cap. 12. which provides that 
diſtin Townſhips of large Pariſhes in the 
Northern Counties, ſhall reſpectively pro- 
vide for their Poor, under the Penalty 
mentioned in the Stat. 43 Elix. cap. I. muſt 
be underftood with reſpect to the Mainte- 
nance of poor and impotent Perſons, and 
not with reſpect to Baſtards, who are pro- 
vided for by other Statutes; but if a Ba- 
ftard be grown up, and by Accident grow 
Lame or Impotent, he ſhall be relieved as 
a poor Perſon within that Statute. 1 Salk. 


123. Between the Pariſh of Budyorth and 
„ Town- 


Y 
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I, 
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beunſhib of Damply is Lancaſhire, in Hil- 


Flary 5 Queen Anne, B. R. 


An Order by two Juſtices for the Main- 


Itenance of a Baſtard-Child, was excepted 
Ito becauſe the Defendant Odam was upon 


Sight of the ſaid Order to pay nine Pounds 


Zin Groſs, and afterwards ſo much per Week, 
Ras therein mentioned. Et per Curiam: By the 
FSratute the Juſtices are to take Order for 
the Relief of the Pariſh, and keeping of 
the Child, by Payment of Money, either 
Weekly, or other ſuſtentation. And this 
Sum may be only for indemuifying the Pa- 
Zriſh for Money laid out before the reputed 


Father could be found. 1 Salk. 124. Re- 


gina verſus Odam. Micb. 12 Anne B. R. 
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Blaſphemy and Pꝛokanenels. 


0 * T. was proſecuted for uttering 
of divers blaſphemous Expreſſions, 


horrible to hear, viz. That Feſus Chriſt 
was a Baſtard, a Whoremaſter ; Religion 


was a Cheat ; and that he neither feared 
God, the Devil, or Man. Upon his Trial 
he acknowledged the ſpeaking of rhe 


Words, except the Word Baftard, and for 


the reſt, he pretended to mean them in ano- 
ther Senſe than they ordinarily bear; viz. 
Whoremaſter, i. e. That Chriſt was Maſter 


4 | | of 
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of the Whore of Babylon, and ſuch kind dd 
Evaſions. Hale ſaid, That ſuch kind ot 
wicked bla ſphemous Words were not only 
an Offence to God and Religion, but a? 
Crime againſt the Laws, State, and G0. 
vernment: For to ſay Religion is a Cheat, 
is to diſſolve all thoſe Obligations whereby? 
Civil Societies are preſerved, and that? 
Chriſtianity is Part of the Laws of Exg. 
land; and therefore to reproach the Chriſti? 
an Religion, is to ſpeak in Subverſion ol 
the Law. He was ſentenced to ſtand in the 
Pillory in three ſeveral Places, to pay aj? 
thouſand Marks, and to find Sureties for his 
_ Good Behaviour during his Life. Term. Hill. 


27 & 28 Car. 2. B. R. Ventris's Rep. p. 393. 
Taylor's Caſe. b : 
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7 Bawdy-Houles. 


JF Ndidment found at Hicks's Hall, for that 

the Defendant fuit communis lena ac 
male diſpoſitas perſonas in Domibus lupanari- 
bus convenire, Scertationes & Fornicationes com- 
mittere pro ſuo lucro proprio illicite procuravit 2 
Upon. Not guilty pleaded, the Defendant 
was convicted, and Judgment againſt her. 
On a Writ of Error the Judgment was re- 
verſed. The Court agreed, 1ſt, That if a 
Lodger, who has only a ſingle Room, will 
therewith accomodate tewd People to per- 
petrate Acts of Unclcanneſs, ſhe may be 
indicted for keeping a Bawdy-Houſe, as 
well as if ſhe had the whole Houſe. 24ly, 
That one may be indifted for keeping a 
Bawdy-Houſe ; but a bare Solicitation of 
Chaſtity is not indictable. 1 Salk, p. 382. 
Do Regina verſus Pierſon. Trin. 4 Ann. 
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Indi&ment againſt Husband and Wife, for 
keeping: Commun” Domum lenocinit, Anglice, a 
common Bawdy- Houle :- Upon a Motion to 
quaſh it, the Objection was, that the keep- 
ing of a Houſe could not be the keeping of 
the Wife, any more than it is the keeping 
of the Servant: But to this it was anſwer- 
ed, and reſolved by the Court, That the 


wife may be guilty and commit a Crime 


with her Husband, and chat that Crime is 
| E joint 


4 Vab dy⸗Houles. Bridges. 
joint and ſeveral; Husband and Wife may 
commit a Treſpaſs, Murder, Treaſon. In 
Dr. Huſſey's Caſe, Baron and Feme were 
indicted of a Raviſhment of Ward, and 
the Wife was found guilty. Hob. 95. Keep- | 
ing a Bawdy-Houſe is a common Nuſance, 
and the Indi&ment for keeping is a Charge 
againſt them for this Nuſance : The keep- | 
ing is not to be underftood of having or 
renting in Point of Property: For in that 
Senſe the Wife cannot keep it, but the 
keeping here is the governing and ma- 
naging a Houſe in ſuch a diſorderly Manner 
as to be a Nuſance, and the Wife may 
have a Share in the Management or Go- 
vernment of a diſorderly Houſe, as well as 
the Husband. 2 Ro. 345. 3 Keb. 34. 1 Keb. 
575. cited. 1 Salk. p. 384. Dom Regina ver. | 
Midliams. Mich. 10 Ann. B. R | 
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Bꝛidges. 


I Nformation againſt the County for not 
I repairing Lay ock Bridge; they pleaded Þ 
that the Village of Layccck ought to repair 
it, and it was proved in Evidence, That 
the Juſtices at the Seſſions had made an 


” 
w 


Order upon the Village to repair it; but 
the Court held that was no Evidence, for 
the Juſtices might indi& for the Neglect, 
ent could not make an Order; and the 

. County 


Bzꝛidges. Bzidewell. 75 


nay County is liable, unleſs they can find a par- 

In ticular Perſon to charge. Northey Attorney 
General cited a Caſe, wherein it was ad- 
I judged, That if a private Perſon build a 
Bridge, which afterwards becomes a pub- 
lick Convenience, the County is bound to 
repair it. 1 Salk. 359. Dom Regina verſus 
ep- Þ Inhabitants Com Wilts. Mich. 3 Ann. B. R. 
or ¶ Mod. Caſes 191. < UNIT 


2 Bꝛidewell. 


er. P ER Cur'. Perſons living beyond their 
3 Condition may, upon Proof of it be. 
fore a Juſtice of Peace, be ſent to Bride- 
ell to work; but ought not to be whipp'd 
there, until tried in Court, and convicted 
on Evidence that they refuſe to work. 
Sad. 281. Rex verſus Tempeſt. 1 


z 


rot ö Breaking open 'D 0028. Vide pag. 32, 35 
ed | and 37. in Title Arreff and Jimpziſon- 
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E2 uggery. 


Bucggery. | 
Ts was reſol ved by the judges, That 


Pollution and uſing of a Man upon his 
Belly Sodomitically <vithout Penetration, was 
Buggery by Statute 25 H. 8. cap. 6. 7 Car. 
1. The Judges (except Chief Juſtice Ri- 
chardſon) certified ſo; but he differed. 
and ſaid, the Judges went on this, that if 
the Lords gave Credit to the Matter, it 
was Buggery; but they gave not a general 
Opinion that may be a Rule in other 
Caſes, but upon the foulneſs and abomin- 
ableneſs of this Fact; and the Lords differ- 
ed in Opinion if Buggery or no, and would 
have found it Specially, if by Law they |: 
might; twelve Lords thought it no Bug- 
gery, and fifteen contra. Hutton's Rep. pag. 
115,116, Lord Audley's Caſe. t E 
In every Indictment for this Offence, there 
muſt be the Words, Rem habuit Veneream &* | 
carnaliter cognovit; and conſequently ſome 
Find of Penetration, and alſo of Emiſſon, 
muſt be proved; but any the leaſt Degree 
is ſufficient ; and Emiſſion is prima F an 
Evidence of Penetration. Hawk. P. C. pt. 1. 
cap. 4. pag. 6, Vice Hale's P. C. 117. and 
Co. 12, 36. is oportet rem penetrare, & ſemen 
Nature emittere & effundere. 80 Ouere if 
this Point of Lord Audley's Caſe be Law? ; 


nne 8: I Certiozati, 


1 ECertio zart. 
That I | | 


peg 3 F'TER: a Certiorar brought, and Ten- 
Car. | der of ſufficient Sureties, according 

ei- to Stat. 21 Fac. I. c. 8. all the Proceedings 
red, of the Juſtices of the Peace are coram non 


t if judice; fo reſolved, Term. Trin. 15 Car. 1. 
„ it March , 8 
If a Certicrari be awarded to a Juſtice of 


eral |} . 

her Peace to certify an Indictment of Riot or 
ain. Forcible Entry, or any other Indictment, 
fer- where the Statute faith, that it ſhall not 


uld be certified without Bail be firſt taken; al- 
er tho the Party will not give Bail according 
ug- fo the Statute, yer the Juſtices ought to 
make a Return of the Certiorari. Term. Hill. 
13 & 14 Car. 2. B. R. Siderf. Rep. 1. pag. 70s 

ere Pl. 7. 5 : 1 


Vide plus in Title Baſtardr. 
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Cheating and Couzening. 


Was indicted for couzening of P. for 
8 that P. being a Soldier under H. S. 
pretending that he had Power to diſcharge 

Soldiers, took Money of P. to diſcharge 
him. Term. Trin. 3 Car. 1. Latch. pag. 202. 
Serlefted's Caſe : And per Cur. the Indictment 
held good. 1 
If a Man cheats and couzens at play 
with Dice, the Perſon cheated may arreſt 
him and carry him before a Juſtice of | 
Peace, Who is to bind him over to the Seſ- 
ſions, and there he is to be tried and pu. 
niſhed : And if he brings an Action, he 
who arreſts him may juſtify, as all the 
Court held, Term. Mich. 7 Car. 1. Cro. Car. 
p. 234. Pl. 6. Holliday againſt Oxenbr.dge. 
F. a working Goldſmith, was indict- 
ed for falſifying Plate, and, by putting in 
too much Copper, made it in ſome Pieces 
2 d. in others 3 d. 4 d. 5 d. 64. ) d. in the 
Ounce worſe than it ought to be; and 
then corrupted one of the Eſſay-Maſter's 
Servants to help him to the old Marks of 
the Leopard's Head, and other Marks 
which are ſet on Plate when it is eſſayed 
and found good; and with thoſe Marks he 
marked his Plate at his own Houſe, and 
| | E 3 fo 


go 


Cheating and Cauzening. 79 
ſo he ſold it to the ſelling Goldſmighs, who 
did not miſtruſt it, becauſe they ſaw it 
marked: For the Eſſay-Maſter is fo curi- 
2X ons, that if the Plate be the fouth Part of 
ga Farthing more of Alloy than it ought to 
be, they break it in Pieces; and the old 
Marks ought always to be broken in 
Pieces when new Marks are made. And 
becauſe the Eſſay-Maſter had not cauſed 
thoſe old Marks ro be broken, he was 
turned out of his Office; and F. E fined 
300 J. and adjudged to ſtand in the Pillory 
three Days, at three ſeyeral Places, with 
a a Paper in his Hat, declaring his Crime, 
lay and was forejudged of his Trade, that he 
eſt |} ſhould not uſe that Trade again as a Ma- 
of |} ſter-workman, At the Seſſions at the O/4 
eſ- |} Baily December 7, 1664. 16 Car. 2. Kelynge's 
u. Rep. p. 39. Foſeph Habran's Caſe, | 


he On a Motion to quaſh an Indictment, 
he |} which was, that the Defendant came to 
r. A. pretending B. ſent him to receive 


201. and received it; whereas B. did nay 


t- ; ſend him, Et per Cur. It is not indiftabl 
in] unleſs he came with falſe Tokens. N.. = 
2s not to indict one Man for making a Fool of ant. 
e |: other. oem e ; 
d j In Bainbam's Caſe there was an Indi» 


$ ment for that 4. borrowed 51. of the De- 
f fendant, and pawned Geld Rings to ſecure 
s tibe Payment; and that at the Day A. ten- 
i | dered the Money, but the Defendant re- 
2 fuſed ta deliver up the Rings; and it was 
| E 4 quaſhed. 
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80 Church and Church-yatd: 
quaſhed. 1 Saſk. 379. Don Regina verſus J 


| FI Trin. 2 Ann. B. N. 


Vide plus in Tit. N Tokens. 


Church and Church ⸗pard. 

was indicted upon the Statute 5 Ed. 
| 6. cap. 4. for ſtriking in St. Paul's 
Church: Ley And it was moved, that it 
being rhe Church-yard of a Cathedral i 
Church, it was not within the Stature; but | 
held by the Court, that it is within the 
Stature, Term. Paſch. 33 Eliz. Cro. Eliz, 
5. 234. PL 7. Dethick's Caſe, Leon. p. 248. 
PI. 337. F. C. | | 

C. was indifted for ſtriking in a Church- 
yard, bur was diſcharged, becauſe it was 
apud Generalem Sefſionem Pacis apud Blandford, 
and was not in Com. pred. though the Coun- 


ty was in the Margin. Term. Paſch. 40 El. 


B. R. Cro. Eliz, p. 606: Pl. 4. Chile's Caſe: 7 
F. P. Title Forcible Entry,” - FE 

P. was indicted for drawing his D Dagger 
in the Church againſt 77 &. withour ſaying, 
that he drew it with Intent to ſtrike F. &. 


or which Cauſe it was holden to be void. 


Term. Mi h. 32 Elix. B. R. Leon. Rep. pt: 
2. pag. 188. Pl. 234. Perchal's Caſe. ' Ferm- 


I” rin. 12 Car. I. Cro. 8 pag. 464. Pl. 2 
Chlor. 
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Clerk of the Market; © 81 
Cholmley's Caſe. S. P. It muſt be drawn 


with an Intent to ſtrike, or elſe it is not an 
Offence within the Statute, 


Clerk of the Market. 


HEY have nothing to do with any 
| Thing but Viuals, and therefore 
not with Candles. So reſolved, Term. Trin. 
5 Car. Lit. Rep. p. 296. Caſe of the Uni- 
verſity of Cambridge. | | 


Clerk cf the Pezce. Vide Cuſfos Rotu⸗ 
e 
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Colleto2s and Aſſeſſozs of Pub⸗ 
lick Taxes. 

HEY were indicted and found guil- 
ty for a Miſdemeanor, for that be- 
ing Collectors and Aſſeſſors of the publick 
Taxes in ſuch a Pariſh, they aſſeſſed and 
rated ſome at too high a Rate, and omit- 
ted to tax ſome others in their Books, and 
yet levied the Taxes upon them, and put 
the Money in their own Pockets, and now 
coming to receive Judgment it was urged 
- . 2 5 5 that 
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rant, t» apprehend one for a Contempt. 
Hill. Term. 16 Fac. 1. Rclle's Rep. 2. f. 8. | 
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that being no Offence of an infamous Na. 
ture, as Perjury or Forgery, nor againſt 


the Publick, there ought not to be any 


corporal Puniſhment, as Pillory. But per 
Cur. It is an Offence of dangerous Conſe- 
quence, and ordered them to be pilloried, 
Modern Cafes 306. Domina Regina verſus Buck 
and Hall. | 4 


Vide Extoꝛtion. 
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Couſtable and Peadbozough. 
© hp EY are indiftable for refuſing to 


execute a Juftice of Peace his War- 


An Alderman of London choſen Conſtable Þ 
at a Lect in Eſſex, diſcharged upon a Certi- Þ 
orari, | becauſe he is bound as Alderman to 
be preſent at London for the Government of 
the City. Term. Trin. 16 Car. 1. Fones's i 
Rep. jag. 462. Pl. 2. Alderman Abdy's Ca ſe. 
F. C. Cro. Car. pag. 585. Pl. 3. The High 
Conſtable of the Hundred of Man ſteed was 


diſcharged from being Collector of Money 

for the Poor of the Pariſh of St. Peter Poor, 
Lencon during his Office of Conſtable. 
8 Rep. 2. p. 46. Term. Paſeh. 28 Car. 2. 
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When a Felony is eommitted, the Conſta- 
ble or any other may arreft ſuſpicious Per- 
ſons. Term. Paſch. 2 Ed. 4. f. 8. b. PI 20. 

If the Conſtable arreſts a Felon and car- 
ries him to the County-Gaol, and the Gaot- 
er refuſes to receive him, if the Conſtable 
lets him go, it is an Eſcape. Hill. 10 H. 4. 
f. 7. a. Pl. 2. 55 | 

T. was indicted for not going before a ju- 
ſtice of Peace to take the Oath of an Head- 
borough, to which he was choſen at a Leer. 
And the Indictment was quaſhed, becauſe 
it did not appear that any Notice was given 


bim to go before the Juſtice, Term. Trin. 


24 Car. 1. B. R. Siyles Rep. p. 124 The 
King againſt Trigg. EPL 
C. was committed to Gaol by the Juſtices 
of Peace at the Seſſions, until he ſhould o- 
bey an Order of taking the Office of Con- 
table upon him, which he refuſed to do, 
alledging, that he was not within the Li- 
berty for which he was choſen, And all 
tle Court held, That he was unjuſtly com- 
mitted, becauſe they ought not to have 
committed him, when he denied to be Con- 
ftable, eſpecially pretending that he was 
not within the Liberty; but ſhould have 
eauſed him to be indicted upon his Refuſal; 
and, if he was found to be within the Li- 
berty, ſhould have aſſeſſed a good Fine, and 
then committed him until he had paid it. 
Term. Hill. 15 Car. 1. B. R. Cro. Car. p. 566. 
Pl. 4. Crawley's Cale. B mers FN 


An 
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An Indictment for not taking upon him, 
and executing the Office of a Conſtable, to 
which he was choſen by the Leet. The 
Queſtion was, whether a Tenant in ancient 
Demeſne was obliged to that Office? And 
the Court held That he was. Term. Mi hb. 
31 Car. 2. B. R. Ventris Rep I. p. 344. 1 
Upon a Certiorari to the Juſtices of Peace 
of the County of Fſex, to certify the Order 
made concerning one S. the Order appear- 
ed to be, that upon Complaint, that at tbe 
Leet, S. was preſented to be Conſtable for 
the Ycar enſuing, and the Steward had re- 
fuſed to ſwear him, and had received and 
worn another to be Conſtable. And upon 
that rhe Juſtices, having found the Matter 
true npon Examination, ordered that S. 
mould ſerve the Office, and ſwore him ac- 
cordingly. Exception was taken to this Or- 
der of the Juſtices, becauſe they had inter- 
meddled with a Thing which was not within 
their Cognizance ; for it was faid, that the 
Appointment of a Conftable belongs to the 
Leet. and the Lord of the Leet (at the Pe- 
ril of the Forfeiture of his Leet) ought to 
take Care that a Conſtable be there choſen, 
and that he may be by his Steward. But the 
Exception was diſallowed by the whole 
Carrt, for the Election of a Conftable pro- 
perly belongs to the Homage. And altho' 
the Juſtices of Peace have not originally 
the Making of a Conſtable, yet that is a 
Matter of the Peace, which ts within their 
Juriſdiction, and they may examine this 
IS _ Mattes 
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Matter in their Seſſions. And as to the 


Swearing of the Conſtable, any ſingle 
uſtice of Peace may do that. And the Or- 


der was confirmed. Term. Trin. 34 Car. 2. 


B. N. Fones s Rep. . pag. 212. 
againſt Stephens. | 

Upon an Indi&ment againſt the Defen- 
dant for refuſing to take upon him the Of- 
fice of Conftable being duly choſen by the 
Mayor, Bailiffs and Burgeſſes of Southamp-. 


The King 


ton, according to the Cuſtom of the ſaid 


Town; it was held by the Court, That 
all Conftables are to be elected at the Leer 
by the Common Law, if. there be any 
Leer; it none, then at the Turn, which is 
the general Leet of the County. A Cor- 
poration may have Power to elect, but that 


muſt be by a ſpecial Cuftom; for a Corpo- 


ration as ſuch, hath no ſuch Power. 
verſus Barnard. Comberb p. 116. 


Rex 


Indictment ſetting forth, that one Naſh 


was convicted of 'Deer-ſtealing before a 
juſtice of Peace upon the Statute 3 4 
M. & M. cap. 10. and that the Defendant 


| being a Conſtable, the Juſtice directed his 


Warrant to him to levy the Penalty, and 


turn or Certificate at all. 


that he had levied the Penalty, and had not 
returned his Warrant, nor made any Re- 
rn The Defendant 
was found guilty, and the Indictment re- 
moved by Certiorari. Et per Cur reſolved, 

1ſt, Though the Conſtable is not named 
in the Statute, nor appointed to be the Of- 


fieer to execute theſe Warrants, yet the 


JIuſtices 


36 Confioble and Deadbozough, ? 


Juſtices may command him to execute | 
them; for as at Common Law the Conſta- 
bles were ſubordinate to the Conſervators of 
the Peace, ſo are they now the proper Of. 
ficers of the Juſtices. The Conftable of 
the Hundred may arreſt for Breach of the 
Peace, as well as a Petty Conſtable. 3 Cr, 
78. | | 4 
: 2dly, Where an Offieer negleGs a Duty 
incumbent on him, either by Common 
Law, or Statute, he is for this Default in- 

dictable. 1 
z3dly, They held, he need not return the 
Warrant it ſelf, for that is not required; it 
may be neeeſſary to keep it for his ewn De- 
fence, but he muſt either return that, or 
certify what he has done upon it; for with- Þ 
out this the Profecntor cannot attain the Þ 
End of his Proſecution, and the Defendant 
cannot be diſcharged. Laſtiy, They held, 
that contra Pacem was Surpluſaze, and conld Þ 
neither do good nor harm, becauſe it was a 
 Non-feaſance. 1 Salk. 380. Dam Regina ver- 

ſus Mat. 2 Ann. B. R. N 
It was held in the Caſe of the Xing and 
Oneen againſt Lloyd, That a Conſtable is an 
Other of the Court of Seſſions, over whom 
they have Power, and he is obliged to o- 

bey their Orders. Comberh. pag. 204. 

Indi d ment for not aſſiſting the Conſtable 
(upon Requeſt) to execute the Warrant 
of two Juſtices, for ſearching for Nets and 
other Engines to take Conies, c. was 
quaſted, for the Conſtable hath no Power 
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o require whom he will to attend him on 
uch Occaſions. Comberb, 309. Rex & Regina 
erſus Wildbore. 

In White's Caſe, Paſch. 4 Ann. B. R. it 
was held, that High Conftables might be 
removed as well as Petit Conſtables; and 
the Jolions at Seſſions were the beſt Judges 
at Matter. 1 Salk. 150. 

If a Conſtable choſen at the Leet be pre- 


ſent, he ſhall take the Oath in the Leet; if 
abſent, the Juſtices as Conſervators of the 
Peace at Common Law, may adminiſter the 
7 Oath of Office. 1 Salk. 175. Hetcher verſus 
Ingram, Hill. SW. 3. B. R. | 


The Village of Chorley having no Con- 


| ſtable, the Juſtices of Peace, by Order of 
Seſſions, appointed one to ſerve there. Et 


per Holt Chief Juſtice, a Conſtable may be 


: choſen in the Tourn or Leet. A Village 


21d, and a Conſtable are Correlatives, but a 


Hamlet has no Conſtable. The Juſtices 
have all along exerciſed a Power of ap- 
pointing Conſtables, and we will intend 
they have a ſufficient Authority for it; 
but the Star, 13 & 14 Car. 2. cap. 12. gives 
them Authority to do it only in the parti- 
| cular Caſes therein mentioned: And as to 


the Authority of a Conſtable out of his Pa- 
riſh, the Chief Jnſtiee ſaid, that if a War- 
rant be directed to the Conſtable by name, 
commanding him to execute it, though he 
is not compellable to go out of his own 


Precinct, yet he may if he will, and ſhall 
be juſtified by his Warrant for ſo doing; 


255 but 
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ſtables, Oc. generally, it ſhall be taken re- 


Caſe of the Village of Chorley. Trin. 11 V. 


of Hundreds, and High Conſtables, and 


- Cauſe for it: Bur if it be in the Manor, and! 


3 Inhabitants of Derby were indicted 


. Iy ſays, that they may; ſo they have their 
Election, and no Coertion ſhall be; Sed non 
_ allocatur; for may in the Caſe of a publick 


88 Conſtable and Peadboꝛough. 
but if the Warrant be directed to all Con- 


bs 
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ſpectively, and no Conſtable can execute 
the ſame out of his Precin&. 1 Salk. 176. 


N. B. Bill. 11 W. z. held fo likewiſe in 
the Caſe of the King and Chandler. I 
uſtices of Peace are to cle& Conſtable? 


theſe are removable by them, if there be 


the Conſtable is choſen and. ſworn in the! 
Court-Leer, the Juſtices of Peace have no] 
Power nor Authority to diſplace him; nor 
can they ele& a Petty Conſtable. And ac-F 
cordingly it was ruled in the Caſe of the] 
Conſtable of Stepney. Term. Trin. 2 Fac. I. 
Bulſtr. Rep. 1. p. 174. 


Conſtables Rate. 
for refuſing to meet and make a Rate 


upon the ſeveral Pariſhes in Derby, to pay the 
Conſtable's Tax. Becauſe the Sratute on- 


Officer, is tantamount to ſball. Skinner 570. 


The King verſus The Inhabitants of Derby. 


Challeng- 


1h. | "9 
1 Con- | | | 9 
CN re.“ 5 

Challenging. 


xecute 
L. 176. | 

HE Defendant was convicted upon 
iſs in an Indictment for Challenging, r. 


11% 
And was fined 1000 Marks, and to find 
Pureties for his good Behaviour for three 


ables 1 Years. Cumberb. Pag. 10. Rex verſus News- 


and! , 
re be. e. | ; | 
Upon an Information for ſending a Chal- 
enge to a Commiſſioner of the Land-Tax, 
in order to deter others from executing the 
ſaid Office, purſuant to an Act of Parlia- 
ment, Sc. The Defendant demurred, and 
judgment was given for him, by Reaſon 
ol a Miſrecital of the Statute; for though 
* * this were an. Offence puniſhable at Com- 
mon Law; yet being tied up by a particu- 
I lar Relation to the Statute, as done to a 
Commiſſioner created by Statute; If there 
vere no ſuch Statute, there could be no 
{ Commiſſioner, and conſequently no Offence. 


| Comberb, p. 477. Rex verſus Dove. 


- | Vide p. 43 & 44 in Title Bail, 

. County-Gaol, Vide Pꝛiſoner. 
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the Conſpiracy is put in Execution ; and 


Beſt S al'. Tyin. 3 Ann. B. R. 
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Contpiracy. 


N this Caſe it was agreed by the Court, 
! , That ſeveral People may lawfully Þ 
meet and conſult to proſecute a guilty Per- 
ſon ; otherwiſe if to charge one Man that! 
is innocent (rieht or wrong) for that is in- 
dictable, though nothing be done in Proſe- 
cution of it; and whether the Conſpiracy Þ 
be to charge a temporal or eccleſiaſtical | 
Offence on an innocent Perſon, it is the 
ſame Thing. 24ly, It need not be averred, 
that it is innocent; for it is ſaid that the 
Defendant did falſly affirm, Sc. and In- 
nocence is to be intended until the contra. 
ry appears. Vide 2 Weſt's Pr. Pl. 102. 42 
E. 3. 14. The Venue muſt be where the 
Conſpiracy was; not where the Reſult of 


Confederacies are one of the Articles, . in 
the Commiſſion of Oyer and Terminer, to be 
inquired of. 1 Salk. 174. Dom” Regina verſus 


Cot- 


oy 


Cottages. 


; D Was indicted for eretcting of a Cot- 


@ tage. It was inoved, that the In- 


dictment was inſufficient, for that the 
Words of the Statute 31 Eliz. cap. 7. are, 
shall willingly uphold, maintain and con- 
© tinue ; and the Indictment is only, that he 


continued, and wants the Words voluntari- 


ly upheld. And 2dly, It did not appear that 


it was newly ere&ed. The Indictment was 


| quaſhed, becauſe, being a Penal Law, it 
was not purſued. Term. Paſch. 3 Car. 1. B. 
R. Godb. 308. Pl. 470. Day's Caſe. 


An Exception was taken to an Indictment 
for erecting a Cottage contrary to the Sta- 


| tute, for that it was ſaid, he erected a Cot- 


tage for Habitation, but did not ſay it was 
uſed or inhabited as a Cottage. But the Ex- 


ception was not allowed, becauſe the very 


erecting it, is an Offence againſt the Statute. 
Term. Trin. 23 Car. 1. B. R. Style's Rep. 
Ng. 33. 5 3 | 
F. F. was indicted upon the Statute of 
31 Eliz. cap. 7. becauſe he had erected a 


Cottage five Years laſt paſt, and had not al- 


lotted four Acres of Land, according to the 
ſaid Statute de terris menſurandis, and had 
continued it ever fince. This Indictment 
was held to be ill. 1/, Becauſe he ought to 
have been indicted within two Years, 2dh, 

| Be- 


_ E — „ a —-- . — — 
p — * 5 8 e 
a * — ;; — NY 
. — * . oy 


I. 
LES * - 
— 
—— ——— 


= 


— — 


— 
—— 


I 
i 


- — <= — 
- ——_— 
r * 
—— 


for two Offences, viz. for erecting and con- 


Becauſe it is not alledged, that he continu- 
ed it voluntarily. 34%, Becauſe it is ſaid u 
be by the * Statute de terris menſurandin 
and there is no ſuch Statute. Term. Mich 
18 Fac. 1. B. R. Cro. Fac. 1. 603. PI. 30 
Fobn Stouues Caſe. | | 3 


| 


A Writ of Error was brought to reverſe 1 
a Judgment on an Indiament for erecting of 
a Cottage, and not laying four Acres off 
Land to it. Et ulterius jur', &c, præſen ant, 
that the Defendant did continue it contu 
formam Statuti. Three Errors were aſſign'd 
1}, In the Return, which is uncertain, for 
it was returnable ad proximam Sefſionem uli. 
cunque; whereas it ſhould have been ad 
proximam Generalem Seſſionem Pacis : Sed nn 
allocatur; for one is as uhcertain as the o- 
ther. 2dly, It is for erecting and continuing 
of a Cottage, but doth not ſay pro Habits Þ 
tione; and it is no Offence unleſs it is inha- 
bited; for the Statute was made to prevent 
the Building of Cottages for the Habitati- 
on of poor People: Sed non allocatur; for if 
it is applied to any other Uſe than a 
Dwelling-houſe, the Defendant muſt ſhew 
1t, or otherwiſe it ſhall be intended to be 
built for Habitation. 3dly, It is an Indictment 


tinuing : It is ſaid, præſentat exiſtit, that he 


—— — 


* 35 Ed. 1. This is called in 31 Eliz. c. 7. 
The Statute or ordinance de Terris menſuran- 


dis. Vid. Co. 2 Inſt. 736, 737. 
„ did 
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Kid ere8, Se. and then, about the middle 
r che Indictment, it is, wlterins præſentant, 
hat he did continue, and then concludes, 


raudi 8 rtra formam Statuti. Now the Offences 
Mich zeing ſeveral, and being divided by the 
J. zo Words ulterius præſentant, &c. the Cone luſi- 


on ſhall only go to the Offence laſt men- 
ſtioned, which was the continuing, and not 
Ferefting, of the Cottage: It is as diſtinct 
Fas if it had been a new Indictment; and 
7 ant, 4 therefore it doth not appear that the De- 
ont fendant was indicted for erecting a Cottage: 
end For which Reaſon the Indictment was 
, for quaſhed. Term. Mich. 6 W. & M. B. R. 
uli. Modern Rep. 4th pt. p. 345. The King and 
1 44 Queen againſt Trobridge. It is not like the 
un Caſe in Coke's Entries 361. where contra li- 
© 0- geanciæ ſue debitum went to the whole In- 
ang dictment, in which, tho“ there were many 
ita · Overt Act, laid, yet there was but one Trea- 
ha- /n; but here are two diſtindt Offences. 
ent 4 Mod. ibid. | . r | 


* 5 Convictions 


94 


Convittions on Penal Statutes, 


| fol Dyer's Caſe, Trin. 2 Ann. B. R. Upon 
142 Conviction on the Statute 7 Fac. 1. «| 
7. for buying 1mbezilled Yarn ; It «vas beld | 
That the Juſtices upon Complaint ought to 
make a Memorandum, and iſſue a Summons; 
and if the Party will not appear, or can not 
be found, they may proceed. 1 Salk. pag, 
181. 
On Motion to quaſh a Conviction by two 
| Juſtices: for keeping a private Place for 
ſtrong Waters, becauſe it was in Engliſh, 
Holt Chief Juſtice, I ſee no Neceſſity that 
1t ſhould be in Latin, any more than an 
Order for keeping a Baſtard Child, which 
is a Conviction, and uſually in Engliſh, 
Comberb. 289. Rex & Regina verſus Lomas. 
Amongſt other Objections to a Conviction 
of Deer-ſtcaling, That of no due Sum- 
mons was taken, ſed non allocatur, the De- 
fendant having appeared. In a Mandamus 
it muſt appear that the Party was ſum- 
moned, becauſe he 1s to loſe his Freehold, 
and it is a Courſe of Proceeding at Com- 
mon Law, wherein no Appeal lies ; other- 
wiſe in Convictions, which are a Proceed- 
ing by the Statute in which the Defendant 
appeared, and that Appearance will aid the 


Want of a Summons. So it was held in 
| | Peach's 


I F 
fl bi 
0 

\ , 
* 
5 $ 

q : 

H l 
me 7 F 
= : 

4 / 

1 N. 
1 = 
F : 
$2 ; 
£86 | 

„ -þ 

. 

cu Þ 
& | 7 
4 i 

Wt! 

8. 
itt 
1 
1 14 
* = 

a1 

» - 

4 ** 
1 0 

o = i 

: x 

. 270 
3 Fs 

* 2 

* . 

"Wm 

. «tl: 

OA : . 5 

4 'F 

= 

* Th 

* 3 
1 
F i 
14 
5 s 
} 
MM; 
10 
- 
[ 

. fk 

3 : 

2 
ol : 
WA þ 
© | 

- [7 

af 


A) | 


+ 
'' 
| 


* 
4 
q 5 
1 | 
i 
1 4 
©. 
'R" i 
| X - 
T 
> 
[ 


= 


„ Zeoe 75 ee: K 


32 
— 


3 Cuſtos Rotulozum, &c. 95 
B's Caſe, and all the Precedents are ſo. 
Salk. 383. Dom Regina verſus Barret. 
ch. 9 Ann. B. R. | | 7 


Vide Title Deer-Stealers. 
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0 Cuſtos Rotuloꝛum and Clerk of 
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for THE Crſtos Rotulorum of a County 
1b. was diſplaced, and another conſtitu- 
that Ned in his Room, to whom the Defendant, 
an Peing Clerk of the Peace, refuſed to deli- 
ich Per the Rolls. He was indicted for this 
liſh liſdemeanor, and found guilty, and there- 
11. pon he was removed from his Office; and 

e brought a Mandamus to be reſtored. And 


— his Matter being rerurned, a Motion was 
e. Hade to maintain the Return: And it was 
1s id, that a Clerk of the Peace was a Mi- 
m- Niſteria! Officer to the Cuftos, and ought to 
d, Neliver the Rolls to him at the End of every 


m. Peſſions: It is true, he has a more fixed 
r. ſtate in his Office than the war hath, 
d- Wt ftill he is but his Deputy, and is to be 
nt Femoved by a Charge exhibited againſt him 
ze J the Juſtices of Peace in Writing. 

in | | + | 

Chicf 
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96 Cuſtos Rotulozum, &c. * 
Chief Juſtice Holt ſaid, That the Clerk} 
of the Peace ought to- make out all thel 
Proceſs, which cannot be done without the 
Rolls; when they are compleated ; then hq 
muſt deliver them to the Cſtos; but a 
long as they are in Proceſs, they are to b 
with the Clerk of the Peace, and therefore 
it ſeemed reaſonable the Clerk of th 
Peace ſhould be 'reftofred : But the other 
three Judges were of a contrary Opinion] 
Term. Hill. B. R. 6 W. & AM. The Kin 
and Oveen againſt Evans. 4 Modern Rep. zu 
Chief Juſtice Holt deelared, That the ju. 
ſtices of Peace can diſcharge no Clerk of 
the Peace for a Fault appearing in Cour 
without Articles in Writing. Term. Mick 
3 N. & M. B. R. Shower's Rep. 282. Rin 
and Queen againſt Evans. = "- 


WY © 062 ht 


The Cuſtos Rotulorum is to name the 
Clerk of the Peace, but he is in by the Sta- 
tute, and hath an Eſtate for Life in his Of. 
fice, but removeable by the Juſtices for 
| Misbehaviour. Term. Trin. 5 W. & A. 
B. R.  Shower's Rep. Harcourt againſt For, 
from p. 516 to 537. Modern Rep. 167 to 174: 
F. C. and there it is ſaid. that the Judg- 
ment was afterwards affirmed in Parlia- 
ment; and ſo it appears in Shoqver's Parlia- 
ment Caſes, 158, 16. 5 

. By the Statute 1 W. & M. the Cu ſtos Ro- 
tulorum is to appoint and nominate the Clerk 
of the Peace (when the Place is void) who 
hath Power by that Act to execute it by 
himſelf or Deputy, for ſo long Time only 


as 


7 


Cuſtos Rotulozum, &c. 97 


as ke ſhall demean himſelf well, See. The 
Earl of Winchelſea, who was Cuſtos Notulorum 
in Kent, did appoint Mr. Owen to be Clerk 
Jof the Peace, durante beneplacito, &. and 
died. The Lord Sidney was made Cuſtos, 
and appointed Mr. Sanders to be Clerk of 
the Peace. The qvhole Court gave Fudg- 
ment, That by the Act the Cuſtos being to 
nominate a Clerk of the Peace to execute 
that Office for ſo long Time only as he 
| ſhall well demean himſelf, if he appoint 
him in any other Manner, he is no Clerk 


of the Peace. Term. Trin. 6 W. & . 


B. R. Modern Rep. 293. The King and Queen 
| againſt Owen. | 


Deer⸗ſtealing. 


PON Exceptions taken to a Convic- 
U tion of Deer-ſtealing, on 3 & 4 W. 
M. cap. 10. theſe Points were agreed: 
Ie, That the Fact in the Conviction need 
not be laid contra Pacem; for meer Form or 
Formality 1s not required in theſe, or any 
other ſummary Proceedings. 

2aly, That inter ſuch a Day and ſuch a 
Day he killed three Deer, is gocd; for 
if a Day certain were alledged, the In- 
former is not tied up to that. Now in theſe 

F Caſes * 
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98 Deer⸗ſlealing. 
Caſes he is confined to give Evidence of a 
Killing within theſe Days, ſo that it is more 
certain and better for the Defendant. 
3dly, That an unlawful Killing is ſuffici- 

ent, and it need net ſet forth a Hunting, 
nor how the Deer was killed. | 

Aly, That ideo confideratum eſt quod con- 
vifns eſt, without & quod forisfaciet, is ſuf- 
ficient, for the Statute gives that in Conſe- 
quence, and the judicial Part ends at the 


Conviction; the Reſt is only Conſequence 


and Execution, 1 Salk. 378. King verſus 
Chandler. Mich. 1 Ann. B. R. 2 
On a Motion to quaſh a Conviction of 


Deer ſtealing, on 3 & 4W.& M. taken 


by a Juſtice, who entred into a Glover's 


Houſe, and finding a Deer-Skin, asked him 


how he came by it? The Glover ſaid he 
bought it of F. S. who not giving a good 
Account of himſelf was convicted. The 
Court heli, That the Juſtice” might enter 
and convict the Perſon that ſold it; for the 


Statute might be eaſily evaded, if the Deer. 


ſealer could diſcharge himſelf by a Sale. 
1 Salk. 3S3. Dom Regina verſus Fennings. 
Trin. 7 Ann. B. R. | | * | 
By the Statute 3 & 4 W. & 7M. cap. 10. 
no Perſon is unlawfully to courſe, hunt, 
take in Toils, kill, wound, or take away 
any Red or Fallow Deer, in any Fo- 
reſt, Chace, Purlieu, Paddock, Wood, 
Park, or other Ground incloſed, where 


Deer are, have been, or ſhall be uſually 


| kept, 5 


4 One 


Deer⸗ſtealing. 99 
One was convicted before a Juſtice of 
Peace for Deer- ſtealing; and, becauſc it 
did not appear .by the Conviction that the 
Deer was in a Place incloſed, but open, 
the Conviction, upon Motion, was quaſhed. 
Term. Mich. 9 W. 3. B. R. The King againk 
Pennoyer. | 


Depoſitions. 

ER Cur. In Caſes of Felony, Depot- 
P tions before a E of Peace, it the 
Deponent die, may be uſed in Evidence by 
| the Stat. 1 &* 2 Ph, © Mar. cap. 13. Bur 
00d in no other Caſe. 1 Salk. 281. Dom Ren 
The verſus Paine. Hill. 7 W. 3. B. R. 


Divine Service. a 
day A was indicted in . upon Stat 1 Eli. 


@ cap. 2. for not coming to Churek 

4 twelve Sundays together; Which was remo- 
od, . 3 a 

ved into the King's Bench, and Exceptions 

ly taken to it. i, That the Statute is, that. 

| all Inhabitants within the Realm, c. and 

FE 2 12 it 


100 Divine Service. 

it was not averred that A. was an Inhabi- 
tant: But diſallowed : For if it were other - 
wiſe, it ought to be ſhewn on the Defen- 
dant's Part. 2dly, That by 28 Eliz. c. 6. 
none fhall be impeached for ſuch Offence, 
if he be not indicted next Seſſions; and it 
appears by the Indictment, that the Of- 
fence was almoſt a Year before the Indict- 
ment, and in the mean Time many Seſſi- 
ons were or onght to have been: But diſ- 
allowed: For perhaps there was not any 
Seſſions. 3dly, That A was indicted coram A. 
B. & ſeciis, Juſtices of Peace, and doth not 
name them particularly: But diſallowed : 
Becauſe it doth not appear that there were 


any other Juſtices there, and what were | 


their Names. 4thly, That the Words of the 
Statute. are, Ought to abide in the Church 


until the End of Common Prayer, Preaching, ' 


or other Service of God, in the DisjunQive, 
and the Indi&ment was in the ConjunGive : 
Bur diſallowed : For altho' the Words are 
in the Disjundtive, yet a Man cannot de- 
part ſo ſoon as the Service is ended, if 
there be Preaching, but he ought to con- 
tinue there for the whole Time. B. R. 
Term. Mich. 3 Fac. 1. Godb. Rep. 148. Pl. 
191. Anne Mannock's Caſe. 85 
An Adtion of falſe Impriſonment was 
brought againſt three Juſtices of the Peace 
in T. who juſtified the Impriſonment by 
Reaſon of the Stature of i Mar. Seſſ. 2. 
cad. 3. That it ſhould not be lawful for any 


maliciouſly and contumeliouſly ro moleſt 


I and 


— 
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Olvine Service. 10 
and diſquiet any Perſon or Perſons who are 
Preachers, or after ſhould be Preachers. 
The Plaintiff demurred, and two Excep- 
tions were taken to the Plea in juſtifica- 
tion. 1, Becauſe the Words of the Statute 
were miſrecited, becauſe the Words are in 
the Disjunctive, maliciouſly or contumeli- 
ouſly. And the Opinion of the Court was, 
That where the precedent-and ſubſequent 
Words Disjunctive are all of one Senſe, 
that the Word, Or, 1s to be taken Copula- 
tive; but where they are of divers natures 
(as by Word or Deed) it is otherwiſe. 2dly, 
That where the Words were (by the great- 
er part of the Juſtices) the Recital was 
(by the better part of the Juſtices); not- 
withſtanding which the Jufttfication was 
allowed, and Judgment for the Juſtices a- 
gainſt the Plaintiff, B. R. Term. Hill. 11 
Fac. 1. Godb. Rep. p. 246. Pl. 343. Croſs and 
Stanhope's Caſe. Oe 
That part of the Statute 1 Mar. cap. 3. 
which concerns Diſturbance 1n Preaching, 
is not repealed by Statute 1 Eliz. But as 
to Diſturbance of a Miniſter in his publick 
Prayer, it is repealed. So agreed, Term. 
Hill, 22 Car. 1. B. R. in Doctor Bruce's 
Caſe. Aleyn's Rep. 50. But Term. Trin. 33 
Car. 2. B. R. it was veſolved, that the Sta- 
tute of Queen Mary extends to the Divine 
Service now eſtabliſhed ; and that the Word, 
Suh, ſhall not be referred to the Quality 
of the Service, but to the Authority eſta- 
bliſhing it. 2 Fones's Rep. 159. Paul Meon's 
#3: 


o2 Divfine Service. 
Cale, brought up by Habeas Corpus from 
Bri ſtol. 8 


F. was indicted at the Quarter-Seſſions 
in D. for uſing other Prayers in the Church, 
and in another Manner than mentioned in 


the Book of Common Prayer, and conclu- 
ded contra ſermam Statuti. He was found 
guilty and fined 100 Marks; and upon a 
Writ of Error brought, it was argued for 
the Plaintiff in Error, that this Indictment 
was not warranted by any Law; and the 
Verdict Mall not help in the Caſe of an In- 
dictment, for all the Statutes of Jeofails 
have left them as they were before. Now 
the Fact, as laid in the Indictment, may be 
no Offence, becauſe to uſe Prayers in other 
Manner than injoined by the Book of Com- 
mon Prayer, may be upon an extraordina- 
ry Qccaſion, and ſo no Crime. But if this 


Mould not be allowed, the Juſtices of Peace 


have not Power, in their Seſſions, to in- 
quire inte this Matter; or if they had Pow- 
er, they could not give ſuch a judgment, 
becauſe the Puniſhment is directed by the 


Statute. And of this Opinion avas the 


wwhole Court, The Chief Juſtice faid, That 
the Statute of 23 Eliz. cap. 2. could have 
no Influence upon this Caſe, becauſe an- 
other Form is now 1njoined by later Sta- 
tutes; but admitted, that Offences againſt 
that Statute are inquirable by the Juſtices 
of Peace. | 

The Indictment onght to have alledged, 
That. the ſaid S. uſed other Forms and 
Rs | Prayers 
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Prayers before his Sermon, other than 


B. R. 3 Modern Rep. 78, 79. The King a- 
gainſt Sparks. | | 


1 D. meanor, which was, That D. had 


Divine Service. 102 


Prayers inſtead of thoſe injoined, which 
were neglected by him; for otherwiſe e- 
very Parſon may be indicted who uſeth 


ſach which are required by the Book of 
Common Prayer. Term. Paſch. 1 Fac. 2» 


Duelling. 
and C. were indicted for a NMiſde- 


challenged one by way of Duelling, and 
ſent it by C. to the Party challenged, C. 
knowing the Matter. For this they were 
fined each 100 1. committed for a Month 
without Bail, to make ſuch Recantation 
within that Time as the Court ſhould di- 
rect, and to be of the good Behaviour for 
ſeven Years. Term. Paſch. 16 Car. 2. B. R. 
I Siderf. 186. Pl. 10. The King againſt 
Darcy and Collins. 1 eb. Rep. 694. P J. 11. 
S. C. ; ne | | g 


104 - Extoztion, 


Engzoſſng. 


JF Ndictment for Engroſſirg upon 5 Ed. 6 
1 Exception was taken, That the IndiQ- | * 
ment was laid in London, and the Sale in 
Surrey. Ruled, That it is well enough, on | * 
a. ſpecial Verdict. Comberb. 3. Rex verſus | 


Copeland, 


N * 
on. _ 
- _ — K 
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Xception was taken to an Indictment 
againſt a Bailiff for Extortion, be- 
cauſe it only ſaid, t Ballivus, he took ſo 
much Money colore Officii, Efc. without ſay- 
ing he was Bailiff, or that he took more 
than his due. Quaſhed. Comberb. 64. Rex 
verſus Hill. | 
Indictment was againſt B. and others, for 
that being Collectors of the Queen's Tax, 
they did, colore Offici: ſui, extort Money from 
ſeveral Perſons. Upon a Motion in Arreſt 
of Judgment, It , held, that two Men 
may be indicted jointly for a Battery or 
Extortion, becauſe it is a Crime at Com- 
| — 3 mon 


had SS — mi 


Ertoztton. Eſcape. xox 


mon Law, of which they might be jointly 
or ſeverally guilty. 1 Salk. 382. Don” Re- 
eina verſus Atkinſon & al. Paſch. 5 Ann. 
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| Eſcape. 
| ge of Peace have Authority to in- 


= 

I quire in their Seſſions of all manner of 
Eſcapes of every Perſon arreſted and 
impriſoned for Felony. Statute 1 Rich. 3. 
cap. 3. N 

To let a Perſon go, after he is arreſted 
for Felony or Larceny, is a voluntary E- 
ſcape: But if a Felon be in an Honſe, and 
one who hath a Warrant againſt him be in 
the Street, and calls to him, and tells him, 
that he doth arreſt him, this is no Arreſt, 
and his getting away is no Eſcape.. 27 Edev. 
3. Lib. Aſix. Pl. . yg 
lf a Man receives a Felon, knowing him 
to be ſo, and ſuffers him to eſcape, this is 
no Eſcape in him, becauſe he never was 
arreſted. Term. Hill. 9. Hen. 4. fol. 24. b. 
Fl, . 75 | 

| if « Man eſcapes out of Priſon, who is 
arreſted for Felony or other Miſlemeancy,, 
and is not freſhly purſued, and taken again 
before the Purfuer loſeth Sight of hin; 
this is an Eſcape, though be le ta ben ann 


J. 5 e 
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before he loft Sight of him. So adjudged, 8% 
Ed. 2. Fitz, Abr. N 400. and Term. Hill, Fl 
22 E& 3. Fitz, Abr. Ne 236. Vide Bro, Eſcape. 
3 
Sheriff is going with a Felon to the Gal.“ 
kows to hang him, and F. N. reſcues the 
Felon; and the Sheriff freſhly purſues| j 
rerakes and hangs him. By Keble, Tremail 
and. Huſſey, this is na Eſcape, becauſe he 
was ſreſply taken and hanged, and was reve. 
ont of Sight, and. ſo. the Sheriff was poſſeſſed 
of him in Law: And per Huſſey, Indictment 
for Eſcape ſhould be quod exivit ad Iargun, 
or is not good; and if a Felon creeps unde 
a Bench, and is freſhly retaken, it is nd 
Eſcape. Contra Fineux, Fiſher: and Fairfui 
Bro. Eſcape 52. 10 H. 7. c. 25. 

If one eſcapes, and is purſued: and taken 
and earrying to Gaol, if the Purſuer kil| 
him in bringing him back, tho' he never 
lot Sight of him, yet it is an Eſcape. 3 E, 
3. Htz. Abr. Fit. Coron. Ne 328. and 
* 346. 1 
If a Gaoler give his Priſoner Leave to 
go to another Town and to come again, 

and he goes, this is an Eſcape. Term. Paſth 
22. Ed. 3. Fitz. Abr. No 242. The ſame, if 
he gives him Liberty to go into the ſame 
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* Bro. Eſcape 32. like Point per Hobart; 
3. Keble contra, if Sight not loſt of him, but 
zaken again firſt, C H. . 11, 1% 

| Town, 


$588 Town, and he goes inte another. 8 Ed. 2. 
Hill, ; Fitz. Abr. N. 431. 3 4 | 
rape, If the Sheriff arreſts one for Felony, and 
2 he returns a Cepi Corpus, and hath not the 
Gal. Body at the Day, this is an Eſcape. So 
thet 4 adjudged 40 Ed. 3. Lib. Aſſiz. Pl. 42. 
wes] 3 If one be murdered or ſlain in a Town 
zal in the Day-time, and the Murderer or 
> hel Manſlayer eſcape, tho' in the Night; this 
eve is an Eſcape in the Town. 3 Ed. 3. Fitz, 
0% Abr. Ne 293, and Ne 302, 
fem! If the Conſtable arreſts a Felon, and car- 
ries him bound to Gaol, and the Gaoler 
will not receive him, if the Conſtable lets 
him go, it is an Eſcape. Term. Hill. 10 H. 4. 
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” Eſtreats. 

to N Eſtreat of divers Fines upon ſeve- 

in, ral Indictments at the Quarter- Seſſi- 

ch ons for ſeveral Riots, was ſent into the Ex- 

of chequer, and the Eſtreat mentioned not for 

we what Offences the Fines were impoſed, and 
the Records of the Indictment were remo- 

_ ved into the Crown Office by Certiorar!. 

t; Chief Baron Tanfeld ſaid, The Eſtreat 


was inſufficient, and no Proceſs ought to 
be ſent out upon them, becauſe they do 
not mention the Quality of the Offence, 
85. : | for 


108 Eſtreats. Evidence. 


for which the Fines were impoſed. Tyin. 9 A 
Fac. I. In the Exchequer, Lane s Rep. 55 


. — 


Evidence. 


Eſol ved by the Fudges, That in Caſe 
R of a common Perſon, between Party! 
and Party, a Woman cannot be a Witneſs | 
againſt her Husband, nor Econtra, accord- 
Ing to the Opinion of Coke's 1 Inſt. fol. 6. b. 
But between the King and the Party, up- 
on an Indi&ment, ſhe may, although it 
concerns the Wife her ſelf; as ſhe may have 
the Peace againſt her Husband. The Lord 
Audley's Cale, 7 Car. 1. Hutton's Rep. 115,116 
Mary Griegs was indicted upon the Statute 

1 Fac. I. cap. 11. for that ſhe had married 
a ſecond Husband, the firſt being alive. The 
firſt Husband was produced as a Witneſs to 
prove the firſt Marriage. But the Court 
5 reſuſed to receive his Teſtimony; and ſaid, 
That a Wife could not be admitted to give 
Evidence againſt her Husband, nor the 
Husband againſt his Wife, in any Caſe, 
except Treaſon *, becauſe it might occaſion 


* Op where a Man is indifed for a forcible 
g Marriage againſt Stat. 3 H. 7. See Browns 


- Caſe poſtea. : 
ny * - 


SY 
8 
Caſe 
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Evidence. I09 


implacable Difſenſion, according to 1 Inſt. 


fol. 6, b. And they denied the Lord * Aud- 
F: ley's Caſe to be Law. Term. Mich. B. R. 


12 Car. 2. Raymond's Rep. 1. Mary Griggs 


It was holden by the Court, 'That where 


there is Cauſe of Action againſt F. S. and 
the Action is brought againſt divers others, 
7 againſt whom there is no Cauſe of Action, 
and that is by Covin to take away their 
Evidence; if this appear upon the Evi- 
7 dence, the Juſtices may and ought to re- 
ceive their Teſtimony : And ſo it was done 
in the Exchequer againſt one Dymoke and 
others. Term. Mich, 24 E&? 25 Eliz. Savil's 
Rep. 34. Pl. 81. 


It was faid by the Court, That if either 


of the Parties to a Trial deſire, That a Ju- 
ror may give Evidence of ſomething of his 
* own Knowledge to the reſt of the Jurors, 
the Court will examine him openly in 
Court upon his Oath, and he ought not to 
be examined in private by his Companions. 
| Term. Mich. 1650. Style's Rep. 233. 


Where the Iſſue was, Whether the Place 
where a Man 1s robbed be within the Hun- 


dred of W. it was reſolved, That if one 
hath Lands, but doth not inhabit in the ſaid 
| Hundred, but hath let them, he may be a 


* Who held his Wife's Hants and Legs whilſt 
bis Seruant, by bis Command, raviſhed her. 
| Witneſs; 
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Witneſs; but a Man who inhabits there, 


altho' he pays no Taxes, ſhall not be a Wit 
neſs, becauſe he is compellable to Watch 


and Ward. Term. Mich. 1657. 2 Siderſ. Rep. | 


Ho 


2. Tho. Oliver againſt the Hundred of Mal 4 


lington in Surrey. 


A Conviction was certified of one ſor 
carrying of a Gun, not being qualified ac- 


8 


eording to the Statute, where the Words in! 
the Statute are, Won due Examination and] 


Proof before a Fuſtice of Peace. The Court 


reſolved, That that was not intended by 


Jury but by Witneſſes, and no Writ of Er— 


ror lies upon ſuch Conviction. Term. Trin. 


21 Car. 2. B. R. 1 Ventr. 33 


F. B. was indicted upon the Statute k 
3 H. 7. cap. 2. for the forcible taking away! 
and marrying one Lucy Ramſey, of the Age 


of fourteen Years, and having 55001. Por- 


tion. The Court ſeriatim delivered their Þ 


Opinions, That ſhe was a good Witneſs, 
1/, For that there was one continuing 
Force upon her from the Beginning until 
the Marriage; wherefore whatſoever was 
done whilſt ſhe was under that Violence 
was not to be reſpected. 2dly, As ſuch 
Caſes are generally contrived, ſo heinous a 
Crime would go unpuniſhed, unleſs the Te- 
ſtimony of the Woman, zhough married, 
ſhould be received: And he was found 
guilty and hanged. Term. Trin. 25 Car. 2. 
B. R. 1 Ventr. p. 243. Fohn Brown's Caſe. 
A Perſon who has been burnt in the Hand 
is to be admitted to give Evidence, as well 
| | in 


| 


Evidence, Examination. rr: 


in Criminal as in Civil Cauſes. So it was 


held by Chief Juſtice Hyde, Judge Kelynge,. 
and Wylde Recorder, at the Seſſions at the 
Old Baily, 7 Dec. 1668. 16.Car. 2. Kelynge 47; 
for Clergy 1s a Statute Pardon. 

In a Trial about repairing Highways, no 
Perſon can be a Witneſs who is chargeable 
to the repairing of the Way; but thoſe who 


{ are nct chargeable are good Evidence, 
Term. Hill. 14 & 15 Car. 2. 1 Keb. 435, 


Pl. 23. The King againſt the Inhabitants of 
Somerſoam. 

By Stat. 1 Ann. Seſſ. 1. c. 18. ſect. 13. In 
all Informations and Indictments concern- 


ing the Repair of Bridges, the Inhabitants 


of the Place where, Sc. ſhall be received 
as Witneſſes, &%. 


Vide: Depoſitions. 


Examination. 


A of Peace cannot commit until 
further Examination, for longer Time 
than three Days. Term. Paſch. 2 Ed. 4. f. 8. 
b. Pl. 20. Term. Hill. 43 Elix. Rot. 1831. in 
C. B. Cro. Elix 829, 830. Pl. 35. 


— 


Falle 
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Falſe Tokens. 


Was indifted at a Seſſions for get. 
| ting the Horſe of another Man 
into his Poſſeſhon, by uſing another Man's 
W Name and a falſe Token. Exceptions were - 
1 taken to this, 1½, That the Indictment doth 
1 not ſay it was contra Statutum. But the 
0 Court ſaid, It need not, becauſe it is an Of- 
1 fence at Common Law. 24ly, Rolle, Chief 
N Juſtice, took this Exception, That the In- 
dictment was, that the Defendant did the 
Fact nuper, and that is ſo general a Word, 
that no Anſwer can be given to it : And for 
that the Indictment was quaſhed. Term. 
Mich. 24 Car. 1. B. R. Style s Rep. 145. The 
King againſt Wood. | | 
A Merchant was indicted upon the 
| Statute of 33 Hen. 8. cap. 1. becauſe that 
be by a falſe Note, in the Name of 
ö F. S. obtained into his Hands a Wedge of 
Silver of two Hundred Pounds Value. Ex- 
; ception was taken to the Indictment for vari- 
L ance therein, in ſeveral Words, from the 
” Statute: But becauſe there was not any 
recital nor miſrecital of the Statute, but 
it was only an Inducement to the ſetting 
down thereof, and not in any point mate- 
rial, the Court reſolved it to be good c- 
nough, and adjudged him to ſtand upon the 
Pillory at two Places, pay Foo, be im- 
1 | priſoncch 


by , s 
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priſoned during the King's Pleaſure, and 
bound with good Sureties for his good Be- 
paviour. Trin. Term. 15 Car. 1. B. R. Cro. 


«Es 
eo 
4 

7 4 
2 
3 


ar. 564. Pl. 10. Terry's Caſe. 
Vide Title Theating, ante. 


* 


Felony by Common Law. 


f F the Goods ſtoln do not exceed the Va- 
1 lie of 12 d. it js no Felony, but Pet 
Larceny *, for which the Offender fhall be 
puniſhed at the Diſcretion of the Juſtices, 
Mall forfeit his Goods, but not ſuffer Dearth. 
Term. Mich. 27 H. 8. f. 22.b. Pl. 17. 8 Ed. 
2. Fitz. Abr. Tit. Coron. f. 221. Ne 430 & 
457. Hill. 16 Fac. 1. 2 Roll. Rep. 78. 


0 _— 


So are the Authorities, Hale P. C. 60, 69, 
70. Forteſcue de laudibus leg. Ang. c. 46. 
V. I. Cap. 15. but Britton cap. 15. is, That 
Value of 12 d. without more, makes capital 
elony. So alſo ave the Opinions in 18 Aſſ. Pl. 
30. and Thorp cited in Stanf. P. C. lib. 1. c. 
15. Vide Selden fo Forteſcue, ubi ſupra. 
Hawk. P. C. agrees with the firſt mentioned 
Authorities, in defining ſimple grand Lar-eny- 
Pt, I, cap. 33. Sea. I» ; 
| One 
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114 Felony by Common Lam. 


One bargains with a Carrier to carry cer: 
| tain Bales of Goods to S. who takes them, 
and carries them to another Place, and 
there breaks open the Bales, and take 
Goods out of them, and converts them to 
his own Uſe: m—_—_ he came by theſe 

by the Delivery off 
the Party, yet this was adjudged Felony. 
Term. Paſch. 13 Ed. 4. f. 9. a. Pl. 5. Relynge 
_ 24, $1, 82. So one who has the Po. 
ſeſſion of Goods by delivery of the Party, 
may be guilty of Felony by taking Part ani 
mo furandi; as Carrier, Weaver, Miller, ta-. 
king Part of Goods, Silk, or Corn, &. Re- 
ſolved 13 E. 4. c. 9, 10. Stanf. P. C. 25. 4. 
 Kelyng 35. 1 Roll. Abr. 73. Pl. 16. cited 


Goods lawfully, an 


Hawk. P. C. 1 pt. cap. 33. ſect. 5. 


If any Perſon at ſeveral Times ſteals ſe. 
veral Parcels, which together make above 
the Value of 12 d. this is Felony. Fitz. An (M. 


Tit. Coron. No 415. 
If two, three or more do together ſteal 
to the Value of more than 12 d. it is 


Felony in them all. Fitz. Abr. Tit. Coron. 
Ns 404. 


The Jury may find the Goods of leſs Va- 
tne than 12 d. and ſo con vict the Priſoner 
of Petty Larceny only. 18 Ed. 3. Lib. Aſſt 
PT. 14. 22 Ed. 3. Lib. Alix. Pl. 39. Hetleys 
Rep. 66. Bromley's Caſe. 

A Lodger in an Inn did riſe in the Night, 


and carried Linen, &c. out of his Cham- 
ber into the Hall, with an Intent to ſteal 


them, and went to the Stable to fetch his 
| Horſe, 


. IT Felony by Common Law. 1153 
der. Worſe, and the Hoſtler took him therewith. 
zem his was adjudged Felony. 2) Ed. z. Lib. 
and gez. Pl. 39. Co. 3 Inſt, Pl. 108. Vide Hawk, 
akes . C. cap. 33. This ſeemed not clearly 
nete Ertled before 3 & 4 V. & Ad. cap. 9. ſett. 
ee where it is declared Felony, 
ol it a Shepherd ſteals Sheep, or a Butler 
on plate, which are delivered to them; this 
50 h Felony. Term. Mich. 3 H. 7. f. 12. b. Pl. 
olg. Co. 3. Inſt. 108. It ſeems generally a- 
ty, Breed fo. Hawk. P. C. cap. 33. ſet. 6. 
af If a Servant imbezils his Maſter's Goods, 
ta, Ihe having neither general nor ſpecial Pro- 
erty in them, it is Felony. Term Mich. 
29 & 30 Eliz. Owen's Rep. 52. Bliſs againſt 
Y olman, Moor s Rep. 248. Pl. 392. S. P. Stat. 
21 H. 8. cap. J. creates it doubtful at Com- 
on Law, and makes it Felony, and in 
onſtruing that Stat. it has been held, ag 
Eide this (“) Mark in pag. 128. | 
A Man may be indicted for ftealing 
Goods out of a Chapel, calling them in the 
Indictment bona capelle, our of a Pariſh 
Church, bona Parochianorum. Term. Mich. 
„7 Ed. 4. f. 14. ö. 15. a. dE 
tf a Wife ſteals Goods with her Husband, 
or by the compulſton or command of her 
Husband, this is no Felony in her. 27 Ed. 3. 
5 — Aſſiz. Pl. 40. Kelynge's Rep. 3 1. Poſt. Tit. 
Felony. | f, 
If a Woman, alone by her ſelf, ſteals 
| Goods, or receives Felons or ftoln Goods 
into her Houſe, or locks them up in a Cheſt, 
knowing them to be ſo, her ene not 
| ow- 
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116 Felony by Common Law. 


knowing thereof; this is Felony in th 


| Years of Diſcretion, this is not Felon 


_ adjoining to the Dwelling-Houſe, is Felony 
: = adjudged, Term. Mich. 11 H. 7. f. 1. 
| A Zo | | 


A. PI. 2. | 


— 


; C. Term. Mich. 21 H. 7. Pl. To 


which are wild, as Deer, * Hawks, &6 


claimed, was Felony per Common Law, as well 


Wife. Term. Pafch. I5 Ed. 2. Fitz. Abr. Ti 
Coron. NY 383. | | 
If an Infant Reals Goods before he is d 


Otherwiſe after. Term. Mich. 35 H. 6. f. 1 
Pl. 18. Vide Tit. Murder, more of thi 
Matter, and of Ideot and Lunatick, 
To burn a Barn in the Night, which! 


A Felon was condemned ; and as th 
Sheriff was carrying him to Execution, 
he was reſcued; This is Felony, and 
was ſo adjudged, Term. Hill. 1 H. 7. fol.6 


If a Felon be apprehended, and after 
wards eſcapes, it is Felony in him who let 
Log eſcape. Term. Mich. 9 H. 4 J 24. 
„ 7 

If A. delivers Goods to B. and C. teal 
them from B. there is ſuch a Property in 
B. as will maintain an Indi&ment again 


It is not Felony to take ſavage Beaſts, 


22 El. 3. Lib, Aſſiz. Pl. 95. 


— 


* Tv ſteal a Hawk, knowing bim to be wt 


437 E. 3. e. 19. in reſpect of the very high Valut 
formerly ſet upon that Bird. Hawk. P. C. pt. i 
Pag. 93. © It 
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d any Perſon takes young Pidgeons out of 


th Dove-houſe, or - Fiſh out of a Pond, or 
Trunk, this is Felony. Term. Paſch. 18 Ed. 

f. 8. 4. Pl. 7. Vide Poſt. 86. 1 
is M Stealing a Peacock, adjudged to be Fe- 
lom ny. Term. Mich. 18 Hen. 8. fol. 2. 4. 
Wi! 11. | 2 bu 
15 If a Man cuts down Trees, and carries 


em away, that is not Felony: But if Trees 
eut down, and afterwards ſtoln, that is 
elony. 12 Ed. 3. Lib. Aſſz. Pl. 32. Term. 
vin. 22 Ed. 3. Fitz. Abr. N? 256. 


The Stealing of Writings which concern 
Inheritance, is not Felony. So ad- 
dged, Term. Mich. 49 H. 6. fol. 14. a. ö. 
. 9, 10. = | 
The taking avay of 'Treaſure found, is no 
elony. 22 Ed. 3. Lib. Aſſiz. Pl. 99. 
Taking and carrying away Wreck of Sea 
nd Waif and Stray, (before Seizure by the 
terſons who have a Right to them. Hawk. 
. C. pt. 1. p. 94.) is no Felony. Mich. Term. 
2 Ed. 3. Htz. Abr. Tit. Coron. No 265. 
Robbery is Felony, tho' the Thing taken 
not of greater Value than 1 d. Term. Hill. 
El. 6. Fitz. Abr. Pl. Ne 115. . 
It is no Robbery, unleſs the Party be 
ut in Fear. Term. Trin. 5 Eliz. fol. 229. be 
, 30. L : 5 | 
If a Man be threatned with Death, and 
ompelled to ſwear that he will bring ſuch 
Sum of Money, and he accordingly brings 
t: This is Robbery in thoſe who compel. 
| h OE 5 


118 Felony by Common Law. 
led him to ſwear. Term. Paſch. 44 Ed, 
F. 14. b. Ph 99, 1 5 10450 : 
One was indicted of Burglary, for breast 
ing into a Church in the Night, to rob . 
Pariſhioners, but took nothing; yer thi 
was adjudged Burglary. Term. Paſch. 1 Mai 
Dyer f. 99. a. Pl. 58. Poph. Rep. 42. : 
So if he breaks into a Manſfion-Hourll 
tho' he takes nothing. 22 Ed. 3. Lib. 4M 
Pl. 39. 1 Andi. 302. Pl. 311. ; 

If a Man hath a Manſion-Houſe, and 
and his Family are all out for ſome part 
the Night, and when they are abſent, on 
breaks the Houſe to commit a felonia 
Act, that is Burglary. Term. Hill. 28 Eli 
B. R. Co. Li. 4. 40. a. Brook's Caſe, Pophan 
42. Kelynge's Rep. 67. S. P). 

K Man have two Houſes, and inhabit 
ſometimes in one, and ſometimes in the« 
ther, if the Houſe where he doth not ii 
habit, be broken in the Night, with an I. 
tent to ſteal any Thing out of it, this! 
Burglary. So reſolved Term. Trin. 36 Eli 
by all the Fudges, ſaith Pobb. Rep. fol. 1 
and Moor's Rep. Term. Paſch. 36 Elix. 60 
Pl. 903. Kelynge's Rep. 52 & 67. S. P. 0 
Li. 4. fol. 40. a. ſaith it was ſo reſolved bj 
Popham and all the Juſtices. Hi. Term. 3 
Eliz. and 3 Co. Inft. 64. 

The Juſtices of Peace may inquire of 
hear and determine all Murders and Fil 
nies within the Verge; for that their Au- 
thority and Juriſdiction is general rhroug! 

© on 


vw, F Felony by Common Law. 119 
2d. ut the whole County. Term. Mich. 33 & 
4 Eliz. Co. Li. 4. 46. b. 47. 4. N 

A. is in Bed with his Wife, and B. his 
Apprentice, who lay in another Chamber in 
he ſame Houſe, drew the Latch of the 
hamber-door, where A. was in Bed, and 
ntered the Chamber, and with a Hatcher 
iid (with * Intent to Murtber A.) ſtrike and 
rievouſly wound him, and gave him fif- 
cen Wounds on the Head and other Parts 
ff his Body. This was reſolved to be Bur- 
lary. Term. Paſch. 15 Fac. 1. Hutton's Reps 
Lo. Edmond's Caſe. Kelynge's Rep. 67. S. P. 

If a Man be purſued as a Felon, and he 
lies, and waves his own Goods, they are 
orfeited as much as if they had been ſtoln. 
57 H. S. Br. New Caſes, f. 69. a. Pl. 305. 
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nab A Man is arraigned of -Felony, and ac- 
he ofuitted ;. but it is found that he fled for the | 
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his! * By the better Opinion, an Intention to commit 
. Rape, or ſuch other Crime, which is Felony by 
# b Statute, and <vas Treſpaſs only at Common Law, 


will make a Man guilty of Burglary as much 
5 if the Offence were Felony at Common Lav. 
Hawk. P. C. p. 105. So was Arthur Gray's 
aſe at the Old Baily 1721. who <vas a Footman 
to Mr. Baillie ; ho turned the Lock of Mrs. 
Murray's Chamber-door, (who was Baillie's 
Daughter and lived in the Houſe with him) avith 
Intent to raviſl, her, and entered for that Purpoſe ; 
I be was found guilty of and condemned for 
Burglary. . 


„ 0 


Felony: 


Pit. Coron. Ne 296. Br. Abr. Tit. Relation, 4 


ther County, and the Goods were taken up- 


work'd therein in the Day, but never lodg- 


Reſolved by Chief Baron Tanfield and 


ordinary Felony, becauſe no Manſian- 
Houſe, or Dwelling-houſe, being ſevered 
from it by the Leaſe to him who worked 
yy oy Hutt. Rep. 33. Kelynge's Rep. 84. 
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Felony : He ſhall not loſe his Goods which 1 


he had at the time of his fly ing, but at the 
time of the Acquittal. 3 Ed. 3. Fitz. Abr 75 


Ne 31. Goldsb. Rep. 135. Pl. 35. 1 

At the Seſſions of the Peace in Com Berk, 
Mich. 31 Elix. T. N. was indicted for fe. 
loniouſly ſtealing ſome Apparel. Upon the] f 
Evidence it appeared, That he ſtole the! 


Lf 


Goods by Robbery on the Highway in ano- 


on him in the County of Berks. And the 
Jury found him guilty to the Value of 104 
which is but Petty Larceny : But the Ju- 
ſtices doubting whether he ought not to be 
executed upon the Statute 25 Hen. 8. the 
Judges were adviſed with, and were of Opi- 
nion, That he ſhould be only whipp'd. Þ 
Moor's Rep. 5 50. Pl. 739. | : 
One hath a Shop in the Dwelling-houſe 
of another, and he who had the Shop 
ed there, and yet he had a Houſe out of the 
Shop to the Street. This Shop was broken 
in the Night, and divers Goods ſtoln out. 


Judge Hutton, at the Aſſizes at Wincheſter, 
16 Fac. 1. That this was not Burglary, but 


It 


. 
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It is holden, That where a Stable is near 
an Houſe, which is inhabited as parcel of 
the Houſe, and a Man breaks into the 
Stable in the Night, to the Intent to rob, 


© this is Burglary theugh he takes nothing, 
2 Ed. 6. Br. Abr. Tit. Coron. Ne 188. 155 


One W. H. had digged up the Graves of 


three Men and one Woman in the Night, 
and taken away their Winding ſheets, and 
buried them again. Reſol ved by all the 
judges, That the Property of the Sheets 
was not in the dead Perſon, but in the 
Executors, Adminiſtrators or other Owner, 
(Co. 3 Inſt. 110.) whoſe they were, when 
they were uſed for that Purpoſe. And W. H. 
was indiQted, and found guilty of Petty 


Larceny for ſtealing one of the Sheets, and 


of Felony for the other three, for which 
he had his Clergy ; and was whipp'd for the 


Larceny. 11 12 Fac. 1. 12 Co. Rep. 1 12. 


Haines Caſe. 


If one breaks the Glaſs of a Window of 

a Manſion-Houſe, and with Hooks draws 
out Goods, and ſteals them, if it be done in 
the Night, it is Burglary, But if Thieves 
in the Night come to a Manſion-houſe, and 
ſome Perſon opens the Door, and one of 
the Thieves, after the Door is open, ſhoots 
with Intention to kill the Perſon who npen- 
ed the Door, and miſſeth him, but breaks 
a Hole in the Wall of the other. Part of 
the Houſe ; this is not Burglary. Tn the 
Nighr, one who intended to kill another, 
broke a Hole in the Wall of the Houſe, 
G | and 
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122 Felonyby Common Lam. 
and ſhort and miſſed; this is Burglary. 1 | 


| Paſch. 25 Eliz. Savil's Rep. 59. Pl. 128. 
(Felony) in Commiſſions, is ineluded Petit 


Law in Richibie's Caſe. Term. Trin. 18 Car. 1. 


take Pigeons out of a Dove-cote. Hetley's 


which was brought for breaking into a 


And. 114. Pl. 159. Hill. Term. 26 Eliz. Term. 
By the Law, at this Day, under the Word 


Treaſon, Murder, Homicide, Burning of 
Houſes, Burglary, Robbery, Rape, & | 
Chancemedley, Se defendendo, and Petit 
Larceny. 1 Co. Tuff. J. 391. a. and in March 
Rep. 214. PI. 250. aflerted by Hale to be 


The Court agreed, That it is Felony to 


Rep. 147. Flower againſt Vaugban. 
NMray, Anderſon and Sir Thomas Gawd 
held, That an Indictment was not good, 


Houſe and ſteahng Goods and Money P. 
tonice & Burplariter, becauſe it was not laid 
ro be done in the Night. The Man was 
indicted -at the Quarter-Seſſions in Efe, 
Term. Paſch. 25 Eliz. Savil's Rep. 47. Pl, 
100. | 

A Man may be indicted for ſtealing from 


a certain Perſon unknown. Term. Trin. 12 


| H. 7. f. 25. a. & 5. 


T. C. and F. C. were indicted for rob- 
bing VV. P. and alſo for Burglary in break- 
Ing the Houſe of W. P. in the Night; 
F. C. was a Lodger in the Houſe of 


JV. T. and knowing that he had Plate 


and Money to a good Value, he combined 
Vith T. C. and one F. H. and G. L. and 


they three contrived, that one of _ 
e | | khree 


* 
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three ſhould come as Servant of the other, 


to hire Lodgings there for his Maſter and 


another Gentleman : And F. C. told them, 
That W. P. was one who gn. kepr 
Prayers every Night, and they could not 
have ſo good an Opportunity to ſurprize 
him, as to delire to join in Prayers with 
him, and at that Time to fall on him and 
his Maid, there being then no other Com- 
pany in the Houſe: And accordingly one 


of them came on Saturday in the After- 


noon, and hired Lodgings there, pretend- 
ing it to be for his Maſter and another 
Gentleman of very good Quality : And a- 
bout eight a Clock at Night they all came 
thither, two of them being in very good 
Habit ; and when they were in their Cham- 


ber, they ſent for Ale, and deſired WN. P. 


to drink with them, which he did: And 
while they were drinking, F. C. camo into 
his Lodgings, and they hearing one go up 
Stairs, asked who it was, and W. P. told 


them, it was an honeſt Gentleman, one 
Mr. C. who lodged in his Houſe; and they 


deſired to be acquainted with him, and that 
he might be deſired to come to them; and 
thereupon W. P. ſent his Maid to let him 
know, the Gentlemen deſired to be acquaint- 


ed with him; to which F. C. ſent Word, it 
was late, the next Day was the Sabbath, 


and he deſired to be private: And there- 
upon thoſe Perſons told V. P. they had 


heard he was a religious Man, and uſed to 


perform Family. Duties, in which they de- 
ſired to join with him ; at which . P. was 
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very well pleaſed that he had got ſuch re- 
ligious Perſons, and ſo called to Prayers; 
and while he was at his Devotion, they 
roſe up and bound him and his Servant, 
and then F. C. came to them, and ſhewed 
them where his Money and Plate lay, and 
they ranſacked the Houſe, and broke open 

ſeveral Doors and Cupboards fixed to the 
Houſe. Kehynge, Wylde and Howel were of 
Opinion, That the Entrance into the Houſe 
being gained by Fraud, with an Intent to 
rob, and they making uſe of this Entrance, 
thus fraudulently obtained, in the Night- 
time, to break open Doors, c. was Bur- 
glary within the Reaſon of Fir's Caſe and 
Le Mott's Caſe, at the Seſſions at the 
Old Baily 10 October, 1666. 18 Car. 2. Ke- 
Iynge's Rep. 62, 63. Thomas Caſſy and Fobn 
Cotter's Cuſe. Vide Far's Caſe infra, and Le 
Mott 's Caſe, p. 127. 

If one come into Smithfield, or any Fair 
or Market, to buy a Horſe, and cheapen 
one, and the Owner gives him Leave to 
take the Horſe and ride him to try his 
Paces, and he takes the Horſe and rides 
quite away with him; this is Felony. Ke 
Iynge s Rep. 81. n 

Indictment againſt Defendant quia emit 
vel recep t ſtoln Goods, knowing them to be 
ftoln. Indictment quaſhed, becauſe in the 
Disjunctive, (vel) inſtead of (et) and there- 
fore uncertain. | | 
F. being a Solicitor, had obtaine { a Judg- 
ment againſt the Caſual Ejector n C. B. vp: 


on which he ſued out an Exec t on: And 
pe.) | the 
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the Sheriff's Bailiffs with him broke open 


the Houſe, where there were ſeveral Goods 


of great Value, and he took the Woman to 


| whom the Houſe and Goods did belong, 
and required of her ſpecial Bail, and for 


want of it carried her to Newgate, and 
then F took away the Goods. F. be- 
ing indicted of Felony for this, and it ap- 


pearing upon the Evidence, before the Chief 


Juſtice, and Juſtice Xehynge, and others, 


That E. did this with Intent to take the 
Goods, and had no colour of a Title to the 


Houſe for his Client, he was found guilty 


| of Felony and hanged. Term. Paſi b. 17 
| Car. 2. Siderf. Rep. 254 The King againſt 
Tar. Kelynge's Rep. 43. S. C. 


HE. B. was indifted for breaking into a 
Chamber in Somerſet-Houſe, and the Indict- 


ment laid it to be Dom Marſponal” of the 
Perſon who lodged in it. It was agreed 
| by Chief Juſtice Bridgman and Kelynge, That 


the Indictment was not good, becauſe all 
Somerſet-Houſe is one intire Houſe. So for 


{ Whitehall; and differs from the Caſe of the 


Inns of Court, where every Gentleman 
hath a ſeveral Intereſt, and therefore there 
every ſeveral Chamber is Dom Manſional” 
of the Perſon who hath the Intereſt. 14 
Oct. 14 Car. 2. at Newgate Seſſions. Ke- 

lynge's Rev. 27. Henry Bureeſs's Caſe. | 
F. F. was indicted for ſtealing a Copper; 
and upon the Evidence 1t appeared, That 
the Copper was fixed to the Freehold, and 
he broke it up and carried it away, This 
is no Felony, and he vas acquitted, 20 
G Atr. 
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Apr. 16 Car. 2. At Newgate Seſſions, by 


| Chief Juſtiee Hyde, Judge. Kelynge, and 
A le. | | x 


Breaking a Houſe in the Day lime and 
taking of Goods, and removing them from 
one place to another in the ſame Houſe, 


with an Intent to ſteal them, is Felony ; for 
bv this takino them. he hath the Poſſeſſion 


— 1 — 


of them, and that is Stealing and Felony, 


Refolved by all the Judges, 13 June, 16 


Car. 2. Kelynge's Rep. 31. Clement Sim ſon's 
Caſe. | | | 
Husband and Wife commit Larceny or 
Felony together, it is no Felony in the 
Wife ; for the Wife being together with the 
Husband in the Act, the Law ſuppoſeth the 
Wife doth it by Coercion of the Husband, 


_ Reſolved by all the Judges, 13 June, 16 


Car. 2. Kelynge's Rep. 31. 

A Silk-Throwſter had Men come to work 
in his Houſe, and delivered Silk to one of 
them to work, and the Workmen ſtole away 
Part of it. _ by Hyde, Chief Juſtice, 
Kelynge, and Wylde, That it was Felony, 
notwithſtanding the Delivery of it to the 
Party; for it was delivered to him only 
ts work, and the intire Property remain- 
ed ſtill in the Owner. At the Seſſions in the 
Old Baily, 12 Oct. 1664. 16 Car. 2. 

F. F. was indicted for ſtealing the Goods 
of M. B. and upon the Evidenee it appear- 
ed, that the Goods were not B.'s, but he 


was a Carrier, and they were ſtoln . — 
5 5 *,-.-- MW 
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him in his Journey. Agreed by Chief Juſtice 
Hyde, Judge Kelynge, and Wylde Recorder, 
© That the Indictment was well enough; for 
tho he had not the abſolute Property in the 
Goods, yet he had a poſſeſſory Property: 
And ſo the Indictment was good, either for 
© ſtealing the Goods of the Carrier, or of the 
right Owner. At the Sefltons at the Ola 
Baih, 7 December, 1664. 16 Car. 2. Kelynge's 
Rep. 39. Francis Trollop's Cale. | | 


Thieves came with Intent to rob L. and 


finding the Door loeked up, pretended they 
eame to ſpeak with him; and thereupon a 
Maid- ſervant opened the Door, and they 
came in and robbed him: This being in 
the Night, was adjudged Burglary; for 
their Intention being to rob, and getting 


the Door open by a falſe Pretence, was in 


fraudem Legis, and Burglary, though the x. 
did not actually break the Houſe; for this 
was in Law a Breaking. As if Men pretend 


a Warrant to a Conſtable, and bring him 
along with them, and under that Pretence& 
rob the Houſe in the Night. Kelynge's Rep. 
$2, Le Mote's Caſe, | 
E. P. was in the plaee where the Prifon- 
ers uſed to ſtand at the Gaol-Delivery; wlio 
was in for Murder, for which he had after- 
vards Judgment; and while he was there, 
one F. C. being in very good Cloaths, went 
in thither, under enlour to ſee him, and 
watching the time when the Keepers were. 


buſy, he opened the little Door and went 


out, and E. P. followed him, and the Keep-, 
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vr of the outward Door not knowing them, 
opened that to them, and they both wen 
together out of the Yard : But the Keepen 
preſently miſſing the Priſoner, made after 
them, and being told which way they run, 
overtook them and brought them back; 
and F.C. was indicted for Felony for reſcu- 
ing, E. P. being indicted for Murder: AndÞþ 
upon the Evidence it was ſworn, That after 
they were taken F. C. faid, he had done no- 
thing but what he ought to de to help a 
way his Friend, who was in Danger of hi 
Life And on this Evidence he was found 
guilty of the Felony. 3 Apr. 1665. 17 Can 
2. Ar the Seſſions at the Old Bally, before 
Chief Juſtice Hyde, Judge Kelynge, and Re- 
corder Wylde. Kelynge's Rep. 45. t 


* 
— — 4 


Felony by Statute Law. 
1 the Statute 21 E 8. cap. „ 


It has been held, 

- 1}, That it extends only to ſuch as were 
' Servants, both at the Time of the Delive- 

xy, and Stealing of the Goods. | 
2ly, They muſt be Goods delivered 5 
1 deep; ergo a Receiver running away with 
his Maſter's Rents received; or a Servant 
K truſted to ſell Goods, or receive Money on 
a Bond, ſelling the Goods and runs away 
with the Money, Sc. not within the Sta- 


* r 
r 
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But the Seryant who receives the Goods 
from another Servant to keep for his Ma- 
ſter, Ssc. is a Felon: For it is in Effect the 
Delivery of the Maſter. . 
Z3ahy, Waſting Goods, however wilful,, 
not taking away Obligation or other Choſe 
in Action, not within the Statute. 3 
Atbiy, Extends not to taking Things 
whercof the actual Property is not in the 
MNaſter at the Time; ergd, melting Money: 


„into Plate, turning Corn into Malt, &c. 


— 


alters the Property; not if he makes 
Cloaths of Cloth, or Shoes of his Maſter's: 
Leather; it is within the Statute, &c. Bur 
Hawkins ſays, he ſees no Reaſon. for the 
Diſtinction; and that it has been reſolved, 
That changing the Maſter's Money from Sil- 
ver to Gold, and running away with it, 1s: 
within the Statute. Hawk. E. C. Vide 1. c. 33. 
Sect. II, — 15: FIN | | 5 
A Servant receives Money upon an Obli- 
gation, or upon Sale of Wares, and goes a- 
way with the Money; not Felony within 
the Statute 21 H. 8. c. 7. becauſe he had not 
the Money by the delivery of his Maſter :: 
But if he had the Money by the delivery of 
his Maſter, or of another Servant of his Ma- 
ſter's, and goes away with it, ſo as it be to 
the value of 40 5. this is Felony: But nor, if 
he goes away with a Bond. Reſolved, Term. 
Mich. 25 H. 8. Dyer's Rep. f. 5: a. b. Pl. 4 
Three were indicted for conſpiring to 
enter into Hide-Park, and for entring it, and 
mere hunting, killing, and carrying away 
| G 5; — the 
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the King's Deer: This is Felony by 1 H. 7. 
cap. 7. Mich. Term. 17 Fac. 1. 2 Rolle's Rep. 
120. Roger Wormall, Rowland Triſtram, and 


Zhomas Banck's Caſe. | 


M. was indicted upon 1 H. 7. cap. 7. for 
hunting in Horn- Park, one of the King's 
Parks. The Indictment was, 1f, For hunt- 
ing and killing a Deer at eleven a Clock at 
Night. 2dly, For that he being examined 
before a Juſtice of Peace, denied it. Moun- 
zague, Chief Juſtice, ſaid, That there are 
four Things requiſite upon this Statute to 
make it Felony. 1ſt, Information muſt he 
given of this Offence to a Juſtice of Peace, 
2dly, He muft make out his Warrant. 3d, 
He muſt examine concerning the Offence, 
4thly, The Offender muft deny it. Term. 


Mich. 17 Fac. 1. 2 Rolle's Rep. 13 3. Mauklin's 


Caſe. - - 
Though the Offence of hunting in a Park 
be made Felony, yet it may be made but a 
Treſpaſs if the Party pleaſeth. Term. Mich. 
33 H. 8. Dyer f. 50. a. Co. 3 Inſt. 78. 

A. and B. were indicted, for that they at 
twelve a Clock at Noon broke open Demum 


Manſionalem of H. A. in the Temple, no Per- 


ſon being in the Honſe, and ſtole 40 J. The 
Manner thus: A. went up a Ladder, enter- 
ed the Chamber of H. A. and took away the 


Money, and B. held the Ladder, and ſaw 4. 


get into the Chamber, and was aſſiſting and 
helping him, and took Part of the Money. 
Adjudged Felony without Clergy in 4. 


within Stature 39 Eliz. c. 15. but not _ 
. | al 
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and that Chambers in the Inns of Court and 


Cbancery, are Dwelling-Houſes within the 
Act of Parliament. Term. Trin. 13 Car. 1. 
: Cro. Car. Evans and Finch's Caſe. &. O. 


ones 394. 1 | 
7830 receives Preſs-Money to ſerve the 


' King in his Wars, and is in the King's Wa- 
ges, and with others, is delivered to a Con- 
' ductor to be brought to the Sea-Side, and 
withdraws himſelf and runs away without 
Licence. Agreed by all the Judges, but 
” Croke, Yelverton, and Hutton, That this is 
: Felony, and triable before the Juſtices of 
peace of the County where he is taken, by 
* 7 BH. 7. cap. 1. 3 H. 8. cap. 5. Term. Mich. 
3 Car. 1. Hutton s Rep. 134, 135. S. P. 2 
Anderſ. Rep. 171. PI. 89. Term. Paſch. 43 
Elz. Agreed by all the Judges to be Law. 


It is not Felony within the Intent of Sta- 


| tute 3 H. 7. cap. 2. made againſt ſtealing 
Maid, Wife, or Widow, to take them away, 


unleſs Marriage or carnal Copulation fol- 


lows. Reſolved, 36 Eliz. 12 Co. Li. 20, 21. 
I And. 115. Pl. 160. Term. Trin. 25 Fac. 1 


Hutt. Rep. 2. Term. Paſch. 25 Eliz. Savi!'s 
Rep. 59. Pl. 127, Agreed by all the Judges 
at a Meeting at Serjeants-Inn, in Fleetftrees. 

Where the taking of a Woman is againſt 
her Will, altho' ſhe afterwards conſents ta 
be married, yet it is Felony in them; 3 II. 


7.c. 2, And though it be not a Marriage | 


de jure, becauſe the Woman is in fear, and 
knows not what the doth ; yet it is a Mar- 
rage de fafo, and Felony within rhe Sta- 
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tute. So reſolved, Term. Mich. B. R. 13 
Car. 1. Cro. Car. 482, 485, 488, 492. Ef 
_ evood's Caſe. Hob. 182. 1 Ventr. 243. Fohn 
Brown's Cate. Term. Trin. 25 Car. 2. 2 Kebk 
193. PL 42. S. Co 1 

Fohn Burton having but one Son and one 
Daughter, and being worth above 5000 l. 
Edvard Morris cauſed her to be allured 
from her Father's Houſe in Soxthwark down 
the Thames to ſee a Ship ; and having her 
fo aboard, afterwards by Force and Threats 
carried her into Suffolk, and there married 
her. This was adjudged no Felony, becauſe 
her Father had a Son. And to make it Fe- 
Jony, the Woman muſt be Maid, Widow 
or Wife, that has Subſtance in Goods or 
Lands, or is Heir apparent. Sa reſolved, 
H-b. Rep. 182. Burton againſt Morris. 

B. did firft ſtrike W. upon ſome Words 
paſt between them, and then W. did ſtrike 
B. and ſome dry Blows did paſs between 
them; and thereupon B. took a Knife and 
ſtabbed the faid WV. io Death. Upon a Spe- 


eial Verdi found at the Seſſions at the Od 


Baily, and removed; and upon Advice with 
the Judges, it was reſolved, 'That this Caſe 


was within the Statute of 1 Fac. I. cap. 8. 


againſt Stabbing ; for the firſt Stroke is to 
de conſtrued: the firſt Stroke that was given, 
and not of any Stroke given by the Party 
flain, before he is ſtabbed. Term. Hill. 9 
Car. 1. Jenes Rep. 340. Pl. 7. Vincent By: 
an's Cale, Vide Title Murder. | 


_ . Fines 


733 


* Fines and Amerciaments. 


PON a Motion to ſubmit to a ſmalk 

Fine, after a Confeſſion of the In- 
diament, which was for an Aſſault, Hole 
Chief Juſtice, took a Difference, where a 
Man confeſſeth an Indi&ment, and where 
he is found guilty, In the firſt Caſe, a. 
Man may produce Affidavits to prove ſon 
Aſault upon the Proſecutor, in mitigation 
of the Fine, otherwife where the Defen- 
dant is found guilty. 1 Salk. 55. The Queen 
verſus Templeman. Trin. 1 Ann. B. R. 


Foꝛcible Entry. 


uire of a Forcible Entry, and re- 
move it by Statute.. 8 H. 6. cap. 9. Term. 
Mich. 22 Hl. 6. 7 5. As b. Pi. 14. N 
If a Man be ſeized of a lawful Poſſeſſion, 
by the Space of three Years without inter- 
ruption, of any Lands, Sc. he may keep 
the ſame with Force againſt all others, and 
ke is not to be removed by a Juſtice of 
Peace, tho' it be found by Inquiſition, on 
. ; ; b 6 


03 juſtice of Peace alone may in- 
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he held the Land by Force. Term. Mich. 
22 H. 6. F. 18. hb. PI. 33. Term. Mich, 8 H. 8. 
Kellecu. 187. b. Pl. 4. 5 „ 
If a Man hath been in peaceable Poſſeſ. 
ſion of Lands, Sc. for three Years or more, 
by good Title, and then is turned out by 
Force, and the Party offending is indicted, 
and the Party ouſted is reſtored to his Poſ- 
ſeſſion, yet he cannot . the Detainer 
by Force, becauſe his Poſſeſſion was once 
interrupted. Term. Paſch. 3 & 4 P. & M, 
Dyer f. 141. Pl. 48. OR 
If a Man hath been twenty Years in 
peaceable Poſſeſſion of Lands, and, be once 
removed from the Poſſeſſion, he cannot get 
and detain the ſame again with Force. 
Dyer f. 141, 142. | 
If a Man cometh to Lands, c. by an 
unlawful Title, tho' he hath detained the 
Land by Force for three Years or more, yet 
that ſhall not excuſe his being puniſhed by 
the Juſtices of Peace according to the Sta- 
tute 8 H. 6. cap. 9. Term. Paſch. 14 H. 5. ff 
43. PL 4: | 8 | 
If Complaint be made to Juſtices of 
Peace, of a Forcible Entry or Derainer of 
Poſſeſſion, according to Statnte 8 H. 6. 4. 
9. And the Juſtices to whom Complaint is 
made, do repair to the Place, and ſee the 
fame, and inquire thereof; and that is 
found, and they grant Reſtitution, no other 
Jones of Peace can grant a Superſedeas to 
ay the ſame Reſtitution. Term, Mich. 2 
& 3 El. Dyer f. 187. a, Pl UG. 1 
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ich, If the Father be put out of the Poſſeſ- 
H. 8. Won of Lands by Force, and dieth before 
Pr after Inquiſition thereof, the Juſtices of 


ſſeſ. peace can't give Reſtitution to his Heirs, 
ore, Wecauſe he was not the ſame Perſon which 
by Nas put out. So if Tenant for Term of 
ted, {cars be ouſted of his Term by Force, and 


| ies, and after his Death the Force is found 
ner Wy Inquiſition, yet the Juſtices of Peace 
nce Wean't reſtore the Executor to Poſſeſſion. So 
AM. in all Caſes where it is not the ſame Perſon 
ho was ouſted : But yet he who was guilty 
m of the Force may be indicted and puniſhed 
ce Whefore the Juſtices of Peace, by Fine and 
get ¶ Impri ſonment. Trin. Term. 31 Eliz. 2 Leon. 
ce. 327. Pl. 461. Sover's Cale, | 
A Juſtice of Peace having Notice of a 
an WForcible Entry, or detaining of Poſſeſſion 
be by force (tho the Notice be S others than 
et the Party grieved) ought to go to the Place 
by and make Inquiſition, and if the Force be 
a- W found, to make Reſtitution, Term. Mich. 
„. Ed. 4. f. 18. 4. Pl. 12, | 
If a Man who hath Right and Title to 
of Lands, Ec. enter into them by force, and 
of W puts out him who is in Poſſeſſion, this is 
4. inquirable before the Juſtice of Peace; 
sand if the Force be found, the Juſtice is 
eto reſtore the ouſted Perſon to his Poſſeſſi- 
son. Term. Mich. 22 H. 6. f. 18. b. Pl. 33. 
r If a Man diſtrains for his Rent with 
force; or a Commoner be expelled out of 
bis Common by force; or if a Man keeps 
his Beaſts in another Man's Ground by 
Force ; 


136 Forcible Entry. 


becauſe theſe things are to be taken and 


Force; in all theſe Caſes a Juſtice of Peace, 
upon Complaint made to him, may remove 
the Force, but he cannot award Reſtitution, 


uſed in another Man's Land.. Term. Mich, 
10 H. 7. f. 9. b. Pt. 21. So of Tithes. 6 Ca 
1. 3 Cro. 201. Pl. 3. | 

If there be two Joint-tenants, or Tenant, 
in Common of Lands, c. and one of them 
doth put the other out of Poſſeſſion by 
Force, the Juftice of Peace may inquire, Na 
remove the Force, and reftore to the Po. a 
ſeſſion. Term. Mich. 8 Ed. 4. f. 8. b. 9. 4. 
Pl. 5. J. 19. a. Pl. 31. Term. Mich. 21 Ed 
F. 10. b. 11. a. Pl. 2. N 

Breaking into the Houfe, though no Per. 
fon be in it, is a Forcible Entry; otherwiſe Wt 
if the Door had been opened with a Key. 
2 Rollt. 2 Noy 136. Beade againſt Orme. By ii 
Telverton in the ſame Caſe, the putting back WC 
a Bolt, or drawing the Latch is Force. Wt 
Reſolved, That if two come, and one con: b 
mits Force, and the other enters peaceably; iſ » 


they are both Guilty. Leid. 1 


Force is, when the Entry or Detainer is 


with Weapons offenſive. or defenſive, or 
with more Servants or Attendants than he 


t 
doth uſually maintain: So if divers come if 1 
with Weapons, and enter without Diſtur- . 


bance; yer this is an Entry by Force, If a 


Man enter peaceably, and after gets more 
Weapons than he commonly uſeth, this is 
a Forcible Detainer. Term. Hill. 22 Hen. ). 
f. 12. . PI. 2. Vide Moor 656. PI, 899. Fo 
2 - 
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ace, I Juſtiee in going to remove the Force may 
noye take the Poſſe Com. 

tion If upon Complaint a 2 of Peace 
and goes, and the Doors are 

ich. him, this is a Forcible Detainer: So it is if 
Che finds any great Number of People with 
Weapons, Mowing, Reaping, or Shearing 
Corn-or Grafs, whereunto he hath no Title, 
keeping Beaſts on another Man's Land, 
felling or lopping Wood there; theſe are 
all Entries with Force; the ſame is entring 
and taking away Coods. 

When Juſtices of Peace certify to B. R. 
that Complaint was made to them of a 
Forcible Entry, and that they went to the 
er: Place and found it true; and according to 
iſe W the Complaint removed the Force, and 
J. Wl fined the Perſon guilty of the Foree ;. 
Dy WW if they do not certify the Time when the 
ek Complaint was made, it is cauſe of Excep- 
e. WE tion ſufficient to quaſh the Certificate; it 
n. being in the Nature of an Indictment, 
„which requires certainty : And accordingly 
3 V done. B R. Term. Trin. 15 Fac. 1. 2 
is oll. 39. . e r i 
r F was indicted upon 8 H. 6. cap. 9. at 
© I the Quarter- Seſſions in Eſex, and the Force 
vas found, and Reſtitution awarded: But 

the ſame Day after the Seſſions ended, a 
\ Crtiorari was delivered to Sir F. MA. Cuſtos 


HFotulorum there, praying him to award a 
Wl Superſedeas, which he refuſed; and next 


Day Reftitution was made, whick ought 
not to have been made; but Sir T. A. 
ought 


ept ſhur againſt 


S TOR on. 3 tan 


915. Pl. 5. Telv. 32. S. C. 


A holder may bring an Indictment 
: Wis 1 — 


| Husband, Copyholder, ſhe is within 8 H. 6. 
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onght to have allowed the Certiorar;, and ty 
have awarded a Superſedeas. Term. Hill. a3 
Elix. B. R. Fitz-Williams's Caſe, Cro. Elz. 


T. was indicted upon 8 H. 6. cap. 9. in 
this Manner, Inquiſitio capt. apud Surflet c- 
ram A. & B. Fuſt. Pacis, & c. in partilus 
pred. per Sacramentum, Ec. And it did not 
appear, that Surſtet, where the Inquiſition 
was taken, is in the Parts where the Jufti- 
ces by their Commiſion had Power to ad; 
and if it was not, the Inquiſition was taken 
without Authority: And for that Reaſon 
the Indictment was diſcharged. Term. Poſch. 
9 Fac. 1. 2 Cro. 276. Pl 6. Term. Trin. 26 
Eliz. Cro. Eliz. 32. Pl. 9. Harris's Caſe. 


Entry into his Copy hold upon 
8 H. 6. c. 9. (but the Word diffeiſed ought 
not to be in it) and by Conſequence a Ju- 
ſtice of Peace may remove the Force, &. 
Poph.- 205. Telu. $1. Sir Andrew Nowell's 
Caſe. Latch. 182. Widow Stacy's Caſe. Ber- 
loe's Rep. 203. S. C. Term. Had. 2 Car. 1. 

But it muſt appear, That the Perſon is a 
Copyholder and holds by Copy; otherwiſe 
it is not good. Latch. 182. Widow Stacy's 
Caſe. There Doderidge agreed, That if a 
Woman hath a Widow's Eftate in a Copy- 
hold by Cuſtom, after the Death of her 


cap. . * | | 
| if ſeveral Perſons be indicted upon the 
Statute of Forcible Entry, and they N 
5 - Certi- 
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4.43 


Eli, 
rs to be bound be worth 101. the Juſtices 
9. in not refuſe taking his Recognizance, 


. Term. 15 Car. 1. March 27. Pl. 63. 

tus A Juſtice of Peace ought not to plead in 
not {ſtification of his Entry by Force of the 
tion Watute to any Action brought againſt him, 


t to plead the general Iflue, and give the 


ken 187. b. Pl. 5. N c 
ſon A Juſtice of Peace recorded a. Force, 


ch: Nut he did not commit the Offenders, nor 


26 Wypriſon or fine them. After a Certiorari 

as brought, and upon the Record in B. R. 
e Party who firſt complained, moved 
at the Offenders might be fined and im- 
riſoned ; but the Court would not do it, 


[u- Wecauſe the Statute 25 R. 2. c. 21. requires 
Pc. hc Juſtices of Peace to commit the Offen- 
J's ers preſently : Which he not having done, 
Ine Record of the Force was void. Moor's 


deb. p. 848. Pl. 1150. | 
R. having the Office of the Cuſtody of 
he Caſtle of D. for her Life, by Grant from 


hereof by Grant from the Crown; N. ſent 
is Servants with Stuff to the Caſtle, and 
furniture to prepare his Lodgings there. 
The Servants of R. denied them Entrance, 


opened the Doors with Force and entered. 


bis was not a Riot in the Servants of N. 
Sg becauſe 


tiorari to remove the Indictment into 
R. ſome refuſe to be bound to proſecute, 
t one offers to be bound: If he that of- 


.cial Matter in Evidence, Kellew. Rep. 


be Crown: And N. having the Inheritance 


ind ſhut the Doors; the Servants of N. 


I. * 
7 2 2 
' 
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becauſe the Caſtle did belong to N. a. 
R. had but the Cuftody : So that till, 
7 Poſſeſſion of R. was the Poſſeſſion of 
* Term. Mich. 4 Fac. 1. Moors Rep. pag. 1v 
5 T_T Tc, | 
by He that hath been ſeiſed peaceably fi 
„ three Years may retain with Force. But! 
a Diſſeiſor hath continued his Poſleſſto 
three Years peaccably, and after the Diſſe 
fee enters (as he may lawfully) and aft 
the Diſſeiſor re-enters, he cannot detan 
with Force, becauſe the firſt Piſſeiſin is de 
termined by the Entry of the Diſſeiſee, an 
the Diſſeiſee by that remitted. But if 
Man hath been ſeiſed by a good and ju 
Title for three Years, and after is diſſeiſet 
by wrong, and after he re- enters, he ma) 
retain with Force, for he is remitted and 
in by his former Title. 23 H. 8. Br. New 
Cafes. f. 5. b. Pl. 31. Br. Abr. Title Forcil 
Entry. N 22, | | 

There may be a Forcible Entry into th 
Moiety of a Manor. Latch. Rep. p. 224. B. 
verly's Caſe, 

If a Man be indicted for a Forcible En 
try upon 8 H. 6. and before Reſtitution, 
the Force is pardoned by Statute or gene- 
ral Pardon, there ſhall be no Reſtitution 
upon that Indictment, becanſe the firſt 
Force and Offence is pardoned. Term. Hil. 
4 Fac. 1. Telu. pag. 99. Faxvcet's Caſe. Cr 
Fac. pag. 148. S. C. Noy 119. 8. C. It was 
fo reſolved in the Caſe between the Lord 
Stafford and Sir Themas Thynn. Ro 

| So n 
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An Indictment for a Forcible Entry was 
aſhed, upon. two Exceptions taken to 1t, 
MW Bccauſe there is no Addition of the 
Wounry where the Party dwells that made 
e Forcible Entry: And without this Ad- 
tion no Proceſs can be awarded to out- 
the Party, for it muſt be directed to 
e County where he dwells. 24ly, There is 
County expreſt where the Vill lies in 
hich the Force was committed. Term. Hitt. 
Car. 1. B. R. Style's Rep. pag. 26. Term. 
„. 26 Eliz. B. R. Cro. Elix. p. 32. Harris's 
iſe, Vide the Caſe. | 

An Indi&ment of Forcible Entry made 


if 1 pon a Leaſe for ſo many Years, if F. S. 


all ſo long live, was quaſhed for two 
Weaſons. 1, Becauſe it did not appear 
the Indictment, That the Leſſee had 
Wy Ticle to the Land at the Time of the 
orce committed, for the Force was ſup- 
ſed to be done before the Leaſe commen- 
d. 2dly, Becauſe it was not averred that 
F. was alive at the Time of the For- 
ble Entry made. Term. Mi. h. 24 Car. 1. 
WR Style's Rep. p. 147. The King againſt 
ra 


* | | 
An Indictment for a Forcible Entry was 


e Wiified, becauſe the Party had made no 


tle, Term. Mich. 1649. Style's Rep. pag. 
14. „ 
An Indictment upon Statute 8 H. 6. c. 9. 
s removed by Certiorari and diſcharged ; 
i the Statute was recited, That if any 

4 0 
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be expulſed or diſſeiſed of his Lands 1 
Tenements, or be held out with For 
and did not ſay manu forti. And 14 
It recited, That the Party grieved m 
have his Recovery per aſſiſam novæ aſi 


whereas it ought to be Diſſeiſinæ. Andt 
Parties had Reſtitution. Term. Paſch. 8 


Eliz. B. R. Cro. Eliz. p. 93. Milward &&. 
p. 96. Knaresburgh's Caſe. S. P. Term. Pe 
38 Eliz. Cro. Elix. p. 477. Pl. 11. Warner i 
Colling's Cale. S. F. 
C. was indicted upon Statute 8 Her i 
cap. 9. and diſcharged. 1f, Becauſe the 
dictment was 4 ner. Pacis apud B. ui 
hat County B. was, but 
County was in the Margin. 2dly, Becauk 
was not ſhewn before what Juſtice of Pei 
it was taken. Term. Hil. 42 Eliz. Cro. E 
pag. 738. Ludlw's Caſe. S. P. Title Chic 
and Church-yard. Child's Caſe. n 
The Court held, That a Diſſeiſin imp 
an Expulſion; and therefore an Indi&tmq{t 
againſt Perſons for Diſſeiſing, is good, i 
it be not laid, for expulſing: And alſo, ii e 
a Detainer may be without Force, and iſ; 
againſt the Peace. Term. Trin. 2 Fa-, 
Cro. Fac. p. 31. Pl. 3. Andrews againſt Wa 
Cranwell. 0 | 
A Juſtice of Peace committed S. and e 
to Gaol, by Force of the Statute of 15 Ren 
c. 2. upon Complaint of one . S. That Wit 
claimed Common in a Meadow of the 1 


S. called Ad. And that the ſaid S. and 
| | enter 
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ntered into the ſaid Meadow, and kept 
jim ont from his Common with Force and 
\rms: And he was pray'd to view the 
orce ; which he did, and Eon ene hold- 
W's the ſaid Meadow with Force; and upon 
at committed them. They being brought 
nto B. R. by Habeas Corpus, the Court held, 
is Commitment was not warranted b 

he aid Starute ; for altho* one may be dif- 
eiſed of a Rent or Common by Force, 
hich is inquirable and puniſhable, if it be 
ound; yet one may not be indicted or 
ommittèed for entering his own Land with 
orce, or holding his own Land with Force 
gainſt a Commoner. And this Statute is 
ot to be extended againſt any, but him 
ho enters unlawfully, and ouſts another 
{ his lawful Poſſeffion. Term. Mich. B. R. 
0 Car. 1. Cra. Car. p. 486. Pl. 10. Sduam 
nd Payy's Caſe. r | 
An Inditment lies for a Forcible Entry 
Wo a Church. So held by the Court, 
lem. Hill. 14 & 15 Car. 2. B. R. Siderf. 
ſe). p. 101. The King againſt March, Hol- 
d iewortb, Sec. They held in the ſame Caſe, 
hat in every ſuch Inditment the Eſtate 
Wat the Party hath in the Premiſſes ought 
obe ſhown ; and it is not ſufficient to ſay, 
e was poſſeſſed, . which ſhall be in- 
ended as Tenant at Will, which is not 
hat Within the Statutes. And it ought to be 
unc exiſt”, Ef e adbuc exiftens, &c. 
erm. Hill. 14 & 15 Car. 2. B. R. The King 
Rinſt Larkin & al. S. P. Term. Bill. — 


and 
enter 
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to traverſe the Force, but the Juſtices o 


be preſently try'd; and if it be foun 


Trin. 18 Car. 2. B. R. Siderf. Rep. pag. 28 


cannot reſtore the Poſſeſſion. Term. Paſt 
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E 29 Car. 2. Ventr. Rep. p. 306. F. P. Term, 
. 22 Car. 2. B. R. Ventr. Rep. 1. p. 89 
P. and S. were indifted of a Forcible 
Entry into a Meadow in Com. B. before the 
Juſtices of Peace there; and they offered 


Peace refuſed it, and awarded Reftity- 
tion. This being removed, the Court ſaid 
The, JON ought to have accepted 
the Traverſe; for the firſt finding is in 
the nature of a Preſentment, which up- 
on the Traverſe of the Party ought t 


no Force, no Reſtitution ought to be; 
And the Court awarded Reſtitution. Tem 


Pl. 5 | The King again Parker, Sta 
Where Juſtices of Peace find a Force 


and make a Record of it upon their view 
they are to commit the Offenders, but 


29 Car. 2. B. R. Ventr. Rep. F, p. 308. 
Fozteitures. vide Regratozs. 


4 


Foꝛcib 


Fozcible Octaitner. 


View for a Forcible Detainer, and 
fined 100 J. and committed in Execution. 
The Court refuſed ro bail him, being in 
Exccution for a Fine, though the long Va- 
cation was coming on. 1 Salk. 106. Dom 
Regina verſus Layton. Paſ.h. 4 Ann. B. R. 


1 and others were committed upon 


Foxfciture, 


97 being indicted for the Murder of 
„ WN. F. with a Spit, it appeared, 
bat the ſaid C. was a Priſoner in the King's 
4 Bench, and lying in the Houſe of one A. C. 
W. F. at one a Cloek in the Night attempt- 
ed to break open the Door, and broke a 
Staple thereof, and ſwore he would enter 
the Houſe, and ſlit the Noſe of A. C. be- 
cauſe ſhe was a Bawd, and kept a Bawdy- 
Houſe. C. diſſwading him, and reprehend- 
ing him; he ſwore, That if he could enter, 
„be would cut C.'s Throat: And he broke a 
tig Window in a lower Room of the Houſe, 1 
and thruſt his Rapier in at the Window g 
againſt the ſaid C who in Defence of the 
| H Houſe 
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Houſe and himſelf, thruſt the ſaid V/. 7 
into his Eye, of which he died. The Opt. 
nion of the Court was, That if it were true 


that he broke the Houſe with an Intent to fi 


commit Burglary, or to kill any therein, 
and a Party within the Houſe, (altho' he be 


not the Maſter, but a Lodger or Sojourner 


rherein) kill him, who made the Aſſault 
and intended Miſchief to any in it, this is 
not Felony, but excuſable by the Act 24 H 
8. c. 5. which was made in Affirmance of 
the Common Law; and C. was acquitted, 
Term. Paſch. B. R. 15 Car. 1. Cro. Cav. pag. 
544. PI. 9. Cooper's Caſe. 3 Inſt. 56, 63, 220 
Braff. 144. 1 Anderſon 41. | | 


INdictment for making or cauſing to be 
made, a falſe Bill of Loading in the 


Disjunctive: And though forging, or cau— 


ſing to be forged is Forgery ; yet the Court 
thought the Indictment not good in the 
Digunaive. 1 Salk. 371. Dom Rex verius 
Stocker. Mich. 7 Will. 3. B. R. 


vi pag. 7. in Accefſarp and P2incipal. 


Frans 
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i: Franchiſes and Liberties. 


be N a Motion againſt the Keeper of tho 
0 Priſon of the Gate-houſe, for not re- 
ult turning a Habeas Corpus for bringing up 
«is Priſoners, in order to be ſent to Newgate 
E. the County-Gaol : Hole Chief Juſtice laid 
of it down, That none can claim a Priſon as a 
ed, MW Franchiſe, unleſs they have alſo a Gaol- 
45. Delivery of Felony, which the Dean and 
30, Chapter of Weſtminſter have not; and there- 
fore ought to ſend a Calendar of them to 
Newpate, or return the Haheas Corpus to 
this Court, with a Claim of their Franchiſe. 
— a _ 343. Dom Regina verſus Taylor, 1 Anne 


* f 8 ; 8 ** WA 
* 7 77 * 4s . »..4 I 1 


te [Gaming and Gamfng-houſes. 


the H Was convicted of keeping a Cock - 

11. pit ſix Days. The Court agreed it 
an unlawful Game, within Statute 33 H. 8. 
cap. 9. and took their Meaſures for his Fine 
l. Net 40s. a Day, though the Indictment was 
at Common Law, and fined him 12 J. Term. | 
Trin, 27 Car. 2. B. R. Keb. Rep, Pt. 3 -. 510. 4 
Pl, 61, The Xing and Howe. =_ 
H 2 It 


an⸗ 
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It has been ſaid, That common Gaming: 
Houſes are Nuſances in the Eye of the 
Law. Haak. P, C. pt. I. c. 75. ſect. 6. Vide 
1 Mod. 76. Facob Hall's Caſe. A Precedent 
mentioned per Hale in 8 Car. 1, of a Writ 
to prohibit a Bowling Alley. | 

Two were committed to Newgate by cer- 
rain Juſtices of Middleſex, being found in a Com. 
mon Gaming-Houſe by the High Conſtable and 
others his Aſſiſtants, and for want of Sure- 
ties, to be bound for them in a perpetual 
Recognizance, according to the Starute 

33 H. 8. cap. 9. ſect. 14. not to uſe common 
Gaming any more: And they brought a 
Habeas Corpus returnable the firſt Day of 
rhe Term, when Exception was taken to 
the Return of the Commitment; and the 
Court adviſed until the End of the Term, 
when the Chief Juſtice Pratt delivered 
their concurrent Opinion, That the Con- 
mitment was ill, becauſe upon the 14th Ser- 
tion of this Statute, which authorizes the 
Juſtices of the Peace to demand Suretie, 
that is, only where the Parties offending are 
fo found, as appears by the firſt Part 
of the Section, by the perſonal View of the 
Juſtices, which is implied in the precedent 
Words, come, enter and reſort: And though 
in a ſubſequent Section, the Juſtices have 
Power to proceed, finding or knowing, &c. 
which Words are more extenſive, than 
thoſe in the other Clauſe, and do imply 
ſuch a Knowledge as may be attained by 
the Information of a third Perſon; yet by 1 
a | i, 


© Oo — 


laſt Clauſe in that Caſe, the Juſtices can on- 
ly require the Party's own Recognizance, 
and nor one with Surettcs ; and therefore 
this Commitment being for want of Sureties, 
was ill. Rex verſus La Ferre & Parmentier. 
B. R. Hill. 7 Geo. 1. 1720, | 


bh — 


Game-Keepers, 


. this Cafe it was held, per C, That 


a Game-Keeper cannot take away a 
Gun, from an unqualified Perſon, by the 
Statute, without a Warrant from a Juſtice 


of Peace. Comberb. 1 83. Carpenter aud Ada nis. 


vide Hand⸗Gun. 


„„ . 4 <a. a. 


Gaol and Saoler. 


Efore the Stat. 6 Geo. The Juſtices of 
Peace could not Jegally impriſon but 

in the Common Gaol. Term. Trin. 10 Fac. I. B. 
R. Co. Li. 9. f. 119. 5. in the Lord Sanchar's 
Caſe, Co. 2 Inſt. p. 43. Hill. Term. 43 Elis. 
Rot 1831. in C. B. Cr. Elix. 2. 289. PE 35. 
H 3 Scavage 
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Scavage verſus Tateham. In an Action of 
falſe Impriſonment againſt the Defendant, 
as a juſtice of Peace, for detaining the 
Plaintiff more than three Days to examine 
him, in his own Houſe, and not ſending 
him to the Gaol until further Examination. 
Vide Brownlow's Rep. 2. 41. 

By the Statute 6 Geo. c. 19. ſe#. 2. Jufti- 
ces may commit Vagrants and other Crimi- 
nals, and Perſons charged with ſmall Of. 
tences, or for want of Sureties, to the Com- 
mon Gaol, or Houſe of Correction, as they 
in their Judgment ſhall thin fit. 

The Lady Broughton, Keeper of the Gate- 
Houſe Priſon in Weſtminſter, was informed a- 
gainſt and found Guilty. The Crime was, 
extortion of Fees, and hard Uſage of the 
Priſoners in a moft barbarous Manner ; and 
was fined 100 Marks, removed from her 
Office, and the Cuſtody of the Priſon was 
at preſent delivered to the Sheriff of Midale- 
ſex, until the Dean and Chapter ſhould far- 
ther order the ſame, ſalvo jure cujuſlibet: 
Raym. Rep. P · 216. h | 


Orders and Directions to be obſerved by the Ju- 
ſtices of the Peace and others, at the Sef- 
frons in the Old Baily, for London and 
Middleſex, made 16 Car. 2. 


1, That all Recognizances and Bail- 
ments taken by any Juſtice of the Peace, 
be certified into the Court the firſt Day of 


every Seſſions before Noon, for — 
| | eing 
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being kept longer out, it often happens that 
Felons and other Offenders eſcape the Pro- 
ſecutors Witneſſes, and Parties being weari. 
ed out with Delays and Attendance, befids 
many other great Miſchiefs ; and that the 
Juſtices of Peace who are faulty herein bo 
fined by the Juſtices of Gaol-delivery, ac- 
cording to the Statute of 1 & 2 Ph. & Ada. 

cap. 13. and 2 & 3 Ph. & Ma. cap. 10. 
2dly, If the Offenders appear not upon 
their Recognizances the firſt Day, the De- 
fault to be recorded, and the Recognizance 
| to be forfeited; Nevertheleſs, Proceſles or 
Warrants, as the Caſe ſhall require, to o 
out againſt them and their Bail; fo like- 
wiſe as to thoſe who are bound to give in 
Evidence, that if poſſible the Buſineſs be 
not deferred to another Seſſions, in which 
time commonly the Proſecutors and Witneſſos 
are taken off, and the Matters compounded. 
zaly, That all Juſtices of the Peace do 
take Examinations both of the Felons with- 
out Oath, and rhe Informers and Witneſſes 
againſt them upon Oath in Writing before 
they commit the Offenders to the Gaol, and 
certify the ſame the firſt Day of the Seſſions, 
that they may be ready upon the Trial of 
the Felons, or elſe to be fined according to 
the Statutes of Ph. & Mary before mentioned. 
4thly, That all Priſoners for Treaſon and Te- 
lony be according to Law, ſent to the common 
Gaol, which is Newgate, and not to the New 
Priſon, It being found by Experience that 
| | H 4 | they 
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they are often fer at Liberty there without 
'Trial. N 

515%, That no Priſoner for Feleny be diſ. 
charged during the Interval of Seſſions, un- 
leſs it be upon good Bail taken, the War. 
rant or Mittimus to the Gaoler to keep them 
until they are delivered according to Law, ( 
nor any Bail or Recognizance for Appearance to on 
be given up or withdraavn by the Fuſtice of Peas ¶ wi 
after the ſame is taken, but be returned and he 
certified to the Seſſions or Gaol-delivery; the 
Offender, whether Juftice of Peace or Gaol- 
er to be ſeverely proceeded againſt, 

6thly, If any Juſtice of Peace ſhall take 
Bail where he ought not, or wittingly or 
willingly take inſufficient Bail, and the Par- 
ty appear not, the ſaid Juſtice not only to 
be proceeded againſt according to Law, but 
likewiſe to be complained of to the Lord 
Chancellor, that he may be turned out of 
his Commiſſion. „ | 

7thly, That the Gaolers make more per- 
fe& Calendars than of late they have done, 
according to the Stat. H. 7. cap. 3. and in- 
ſert not only Perſons in their Cuſtody, but 
alſo ſuch as have been in their Cuſtody 
fince the laſt Seſſtons, and bailed or deliver- 
ed out, and by whom. 


Good 
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Good Behaviour. 


NE who. was bound to the Good Be- | 


haviour, and was indicted for calling 
one Pelter, Liar, and Drunkard; and ſaid, F 
will make thee à poor Kirton; and alſo becauſe 
he Vi & armis clauſum fregit, & averia cebit, 
E abduxit, & injuſte detinet. Wray, Ailiffe 
and Gawdy thought theſe Words are no For- 
feiture of the Recognixance, becauſe they 
are not Words which threaten any hurt to 
his Perſon, And they ſaid, That to forfeit 
inch a Recognizance, an Act muſt be done 
which imports an Intention to do ſome Vio- 
lence to the Perſon: As to ſay, (I wit meet 
thee :) But it is no Breach to enter into a 
Cloſe, but it would to take any Thing 
from the Perſon vi & armis. Sb ute ſaid, 
The Words I will make thee a poor Kirton, are 
very ſtrict to make a Breach. Clench faid, 
That the Words themfelves are a Breach 
of the Good Behaviour: Term. Mich. 29, ER 
Moor's Rep. p. 249. Pl. 395. Cro. Elix. p. 8K. 
Pl. 7. Knigs Caſe. S. P. C. & 1 P. - 

A Woman bound to the Good: Behaviour 
for ſuborning of Witneſſes. Term. Paſch:. 15 
Car. 1. March. Rep. p. 11. Pl, 30. 

An Attorney, was indicted for a Com- 
mon Barretor, but acequitted by the Jury :: 
Yet he threatning the Witneſſes ; and 

H 5 2 


to the Good Behaviour w#fon a general In- 
formation, or commit to Priſon for refuſing 


I Car. 1. Benloe's Rep, pag. 301. Blacknell's 
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it appearing to the Court, That he was a P 
notable Knave, he was bound to his Good up 
Behaviour. Latch. Rep. p. 5. Toplin's Caſe, 

Sir W. B. was brought before a Juſtice of MW n 
Peace, upon an Information made, That he 
had cheated one ar Play with falſe Dice: | Ge 
The Juſtice required him to find Sureties B. 
for his Good Behaviour; and upon his Re- M8 #8 


Ffuſal committed him to Priſon. Sir W. B. . 
brought his Habeas Corpus. And the Court Sei 


daid, That a Juſtice of Peace cannot bind 


to find Sureties for his Good Behaviour up- 
on ſuch Information. Term. Paſch. 23 Car, 
1. B. R. Style's Rep. p. 18. Sir William Bron- 
ker's Caſe. | 

It was holden by the Court, 'That if 4 
Man be bound to the Good Behaviour by 
Juſtices of the Peace, for refuſing to obcy 
their Order, they ought not to grant a Su. * 
perſedeas, becauſe the Party was not bound ** 
in that Court upon Statute 21 Fac. 1. cab. 8. 


But they would grant a Habeas Corpus, and “; 


if they ſaw Cauſe diſcharge him. Term. Hill 


Caſe. | | 
B. was indicted, for that he Scandalaſè & Ku 
conte mptuoſe projalavit & publicavit verba ſe 
uentia, viz. That none of the Juſtices of 
eace do underſtand the Statutes for the 
Exciſe, unleſs Mr. A. B. and he under- 


ſtands bur little of them; no, nor _— 
| G- 
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Parliament-Men do not underſtand them 
upon the Reading of them. 

The Court was of Opinion, That B. was 
not indictable for ſpeaking ſuch Words: But 
| they ſaid he might have been bound to his 
| Good Behaviour. Term. Paſch. 21 Car. 2. 
B. R. Ventris's Rep. 1. fag. 16. The King 
againſt Burſord. 

H. was a Vicar, and for ſaying in his 
Sermon, That devourers of Church-Lands 
never thrived to the third Generation, he 
was bound to his Good Behaviour. Term. 
Trin. 16 Car. 2. B. R. Kell. Rep. pt. 1. pag. 
751. Pl. 45. Juſtice Tyrrel againſt Hatch. 

It has been held, That a Certiorari to re- 
move a Recognizance for the Good Beha- 
viour, or for an Appearance at Seſſions, 
will ſuperſede its Obligation. 2 Roll. Abr. 
492. Dalt. c. 75. | 

But this would be inconvenient, and the 
contrary Opinion ſeems ſupported by the 
better Authorities. Cro. Fac. 282. Telv. 20). 
1 Bulſty, 155, 6. cited. Hawk. P. C. pt. 2. 
294. | | 
The Court held, That the Defendant, 
though found Not guilty, may be bound to 
the Good Behaviour. Rex verſus Sir Fohn 
Knight, Comb, p · 40. | | 


Vide Surcty of the Peace. 


Hand⸗ 
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DPand-Gun. 


Was convicted before two Juſtices of Ned. 
8 @ Peace, for having and keeping a bab 
Hand- Gun, and for ſhooting with it, againſt Nis: 
the Stat. 33 H. 8. cap. 6. for which he was W the 
adjudged to pay 10 J. one Moiety to the ¶ mu 
King, the other to the Party which brought 
him before the ” pooh and he was com- 
mitted until he ſhould pay. He brought a 
Habeas Corpus and a Centiorari, and remo- 
ved the Record into B. R, And it was 
guaſhed, becauſe the Conviction was coram 
F. B. & G. B. Ar duobus Fuſtic Dam Reg 
ad pacem in Com præd conſervand' + But the 
Word (aſgn) was omitted; ſo that it did 
not appear, whether the ſaid Juſtices were 
aſſigned to keep the Peace or not. There 
was another Exception, and that was, That 
it did not appear that either of the Juſtices 
was the next Juſtice, as it ought to have 
been. Term. Paſch, 21 Car. 2. Saunders 
Rep. T. p. 262. Sanders Caſe. Siderſ. Rep. I. 
p. 419. S. C. Ventr. Rep. 1. p. 39. S. C. Keb. 
Rep. 2 pt. p. 52 1. PI. 16. S. C. and p. 13). 
Pl. 59. S. C. 

S. was convicted before a Juftice of the 
Peace upon the Statute of 33 H. 8. c. 6. for 
keeping of a Gun; and upon Proof it did 
appear, That he had not 100 J. per Annum. 
The Record of the Conviction was removed 
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into B. R. and this Exception was taken to 
it, viz. Non habuiſſet 1601. per Annum, but 
it doth not fay when; for it may be that he 
had 100 J. per Annum at the Time when he 
kept a Gun, but not when he was convict- 


ed. It was anſwered, That the Words aon 


babniſſet ſhall relate to all Times paſt, and 
is as much as to ſay nunquam habuit; and 


the Concluſion being contra formam Statuti, 


muſt explain ſuch Words which ſeem to- 
be doubtful. The Court was of Opinion, and 
fo declared, That this being a Convic- 
tion before a Juſtice of Peace, the Time 
when the Offence was committed, ſhould 
de certainly alledged, viz. That S. ſuch a 
Day and Year had not 100 J. per Annum : 
For which Reaſon the Order was quaſhed. 
Term. Paſch. 2 N. S M. B. R. Modern. Rep. 
3d pt. The King againſt Sikot. | 

A Conviction for a Gun, contrary to 33 
H. 8. c. 6. The Conviction was for having a 
Gun in his Houſe : The Statute is, Uſe to 
keep in his or her Houſe, and perhaps ir 
might be lent him: The Words of the Sta- 
tute ought to be purſued The Conviction was 
quaſhed. Term. Trin. 1 N. & M. B. R. 
Shoawer's Rep. p. 48. King and Queen againſt 
Lewellin. | | 

Two Indictments were preferred againſt 


V. one for keeping a Gun, and the other 


tor Shooting ; and both quaſhed, becauſe 
the Diſability of the Perſon was not rightly 
ſet forth. Term. Hill. 9 M. z. B. R. The 
King againſt he. 5 
Dead⸗ 


. repaired : And it was ſhewed in the Indid.- for 
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Headbozough. Vide Conſtable, ſes 


Dighways. lo 


ANY Indigments were exhibited &- ber 
verally againſt ſeveral Men, becauſe 
each by himſelf ſuffered his Door to be un- 


ments, That every one ought to repair, 
And thereupon it was moved, That they MW” : 
might be quaſhed ; but the Court would not 
quaſh them without Certificate that the MW *\ 
Parties had repaired their Doors. Term. 
Trin. 15 Car. 1. March's Rep. p. 45. PI. 71. 
Of common Right, all the * Country 
ought to repair the Highway (except where 
fome are particularly bounden to repair it) 
becauſe the Country have their Eaſe and 
7 by it. Co. Rep. 1 3. p. 33. Term. Paſch 
7 Fac. I. I 

An Indiament againſt the Inhabitants of 
Shoreditch and Hackney in Middleſex, for 
not repairing the Highways, was quaſhed; 
becauſe the Pariſhes were jointly indiQed, 
which ought to have been ſeveral. Term. 
Mich. 1649. Style's Nep. p. 157. 

An Indictment againſt the Inhabitants of 
Mile-end, within the Pariſh of Stebonbenils, 


** 1 * 2 — 


* Pariſh, See stile 364. p. 159. Fo 
. 3 


— 
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for not repairing the Highway, was quaſh- 
ed, becauſe Mile-end is but an Hamlet with- 
in a Pariſh, which cannot be charged to re- 
pair a Highway, except it be by Preſerip- 
tion, or for ſome other ſpecial Reaſon: 
But the whole Pariſh or Vill is to be char- 
ged. Term. Mich. 1649. Style's Rep. p. 163. 

An Indictment for not repairing a High- 
way, was quaſhed, becauſe it did not ſet 
forth from what Place to what Place the 
Way did lead. Term. Mich. 1652. Style's Rep. 
5. 356. Ruled good without it, Term. Mich. 
2 1 I. B. R. Noy's Rep. p. 90. in Halſet's 
Caſe. i 

* By Rolle, Chief Juſtice, all Highways of 
common Right are to be repaired by the 
Inhabitants of that Pariſh, in which the 
Way lies: But if any particular Perſon will 
incloſe any part of a Way or Waſte adjoin- 
ing, he thereby takes upon him to repair 
that which was ſo ineloſed. Term. Hill. 1652. 
Style's Rep. p. 364. | 

An Indictment againſt Sir Richard Lucy, 
Bart. for not repairing of an Highway, was 
quaſhed, becauſe it was not ſhewed of what 
place he was an Inhabitant. Term. Mich. 2 
Car. 1. B. R. Noy's Rep. p. 87. Sir Richard 
Lucy's Caſe, reported by Bene in his Re- 
ports, p. 198. as in Hill. Term. 2 Car. 2. 

An Indictment of a Nuſance in a Horſe- 
Way, was quaſhed, becauſe it onght to have 
been the King's Highway, or the Highway. 
Term. Mich. 29 Eliz. B. R. Cro. Eliz. p. 63. 
A. EE: * 

ir 
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Sir N. S. was preſented at the Seſſions by 
a Juſtice of Peace upon his view, for not 
repairing of a Highway, which he ought to 
repair, in reſpeck of his holding of certain 
Lands, parcel of the Way unrepaired, Þ 
which he had incloſed and incroached, 


This being removed into B. R. it was the 


Opinion of the Court, That Sir N. S. ought 
to have been charged, either by Reaſon of 


his holding the Land ſingly, or by his in- 


croaching ſingly. For Kelynge, Chief ju- 


ftice, ſaid, That if he had incroached upon 
the Highway, he was for that chargeable 
to repair it, ſo long as the Incroachment 


continued; bur not in reſpe& of his hold- 


ing the Land incroached; for whenever 


he lays the Land open again to the Way, 


whereby the Incroachment ceaſerh, he 
ſhall be diſcharged from the repair of it: 


But where a Man is obliged to repair a 


Highway in reſpect of his holding of any 


Lands, although he leaves thoſe Lands open 


to the Way, yet he is always obliged to re- 
pair the Way. Term. Trin. 22 Car. 2. B. R. 
Saunders's Rep. 2. p. 260. Sir Nicholas Stougb- 


tons Caſe. The ſame Caſe is reported in 


Siderf. 2 1. p. 464. And he ſays, That 
the Chief Juſtice ſaid, and it was not denied, 
That if one ineloſed Land of one ſide, which 


was anciently ineloſed of the other ſide, he 


who made the new Incloſure ſhall repair all 
the Way: But if there had not been an an- 


cient Incloſure of the other fide, he ſhould 
have repaired but half of the Way: Hi 
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if one make a new Incloſure of both Parts 


Way. This Point is reſol ved in Sir Edward 
Duncombe's Caſe. Term. Trin. 10 Car. 1. Cro. 
Car. p. 366. PI. 3. | 
B. R. In Auſtin's Caſe, Term. Hill. 23 
& 24 Car. 2. Chief Juſtice Hale ſaid, If 
there be no ſpecial Matter to fix the. 
repair of the Highways upon others, the 
- Weariſh where the Highway is ought to 
- Wrepair it of common Right. Ventris's Rep. 
5. 183, and p. 189. In the ſame Caſe, he 


n 
e laid, That if a Way lead to a Market, and 
t 


vere a Way for all Travellers, and did 
communicate with a great Road, Oc. it is 
an Highway: But if it lead only to a 
„church, to a private Houſe or Village, or 
co Fields, there it is a private Way. 
:W The Lands of the Church in the Hands 
ef the Parſon, are liable to be charged for 
he repair of the Highways, So adjudged 
by Hale and the whole Court. Term. Trin. 
| 27 Car, $. 8B Leving. Rep. 2o p. 139. Keb. 
Rep. pt. 3. 476. S. C. Web againſt Bachelor. 
The ſame Caſe is reported by Ventris. Rep. 
1. p. 273. And he ſaith Hale ſaid, It had 
been ſo reſolved upon Debate before all 
the Judges, That the Clergy are liable to 
a, publick Charges impoſed * 
liament. 5 
An Indictment againſt S. for not repair- 
ing the Highways; the Way laid to be the 


King's Highway, or the Common Street. 


Quaſhed, becauſe it was not laid for all the 
| King's 


of the Way, there he ſhall repair all the 


Act of Par- 
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N. z. The King againſt Sanders, y of 


Matter, which at Common Law was an it 


Ing Swine 1n the City, which is a Nuſance, 


„ 
* * *** * 2 2 


uſe of A. and tolled. There was no ſuch 
Perſon in rerum natura, as T. C. Adjudged 


Hogs. 


N a Motion to quaſh an Indictmett 
O for keeping Hogs in ſome of the back 
Streets of London, contra formam Statuti, be- 


cauſe the Swine are forfeited by the Stat, 


2 W. S MM. Seſſ. 2. cap. 8. ſet. 20. Per 
Cur', Where a new Penalty is applied for 


dictable Offence, as in this Caſe for keep- 


either Remedy may be purſued; but her 
the Statute makes the Offences, that Remedy 
muſt be taken which the Statute gives. 2 
Salk. 460. Dom Regina verſus Wige.\ Paſch 
4 Ann. B. R. RES 


Pozte⸗ſtealers. 


B Was owner of a Horſe and loft him, 
and he was afterwards ſold in Smith- 
feld by F. B. by the Name of T. C. to the 


That 


Mue and Cry, 163 


Hat here was no Alteration of the Proper- 


of this Horſe, becauſe it did not appear 
at the Horſe was ftoln, and it would be a 
liſchief to the Owner of the Horſe if he 
zould be put upon the Difficulty to prove 


) 


is Horſe to be ſtoln. Term. Mich. 3 Car. 1. 


lm. Rep. p. 486. Barker and Redding's Caſe. 
C. Fones's Rep. p. 163. 1 


— — — 


Due and Cry. 


H E Servant is robbed; the Juſtice 


ought to take the Oath of the Ser- 
ant, that he did not know any of the Par- 
ies, and not the Oath of the Maſter ; be- 
auſe the Servant might know the Perſons 
tho robbed, but the Maſter could not, he 
eing not in Company. Term. Trin. 31 Eliz. 
B. Cro. Elix. pag. 142. Pl. 8. Green's Caſe. 
The ſame Caſe in Leon. Rep. I. pag. 323. Pl. 
56. | i 1 8 
The ſame Point reſolved. Trin. Term. 2 
tr, 1. C. B. Reported in Cro. Car. pag. 37. 
Pl 2. Raymond verſus Hundred. de Aunis. 
ind with this, Term. Mich. 9 Car. 1. B. R. 
% Car. pag. 336. Pl. 22, The ſame Point 
Benloe 8 Rep. 1 Pt. P. 155. Term. Trin. 8 Face 
|, Needham againſt the Hundred of Szoke. 


0 P. 
If 
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If the Party robbed comes to a Juſtice a 
Peace, and prays to be examined, and the 
| Juſtice refuſeth ; in the Opinion of Perian 
and Anderſon, Judges of the Common Plea 
an Action will lie againſt the Juſtice upon 
the 27 Eliz, cap. 13. becauſe the Juſtice 
doth not act therein as Judge of Record, 
but as a Miniſter appointed for the Ex 
amination by the Statute, Leon. Rep. pay 
3235 324+ | | 

The Robbery muſt be committed on ſome 
Perſon, and upon the Road, in the High- 
way, or in the open Fields, and not in an 
Houſe, Trin Term. 27 Eliz. C. B. Co. Li.) 
F. 6. a. Sendil's Caſe, The ſame Point, Ten 
Paſch. 42 Elix. B. R. Cro. Eliz. p. 75% Pl 
13. The ſame Point, Term. Mich. 32 El 
C. B. Leon. Rep. 3. p. 262. Pl. 350. Gardi 
and the Hundred of Redding. The ſame 
Point, Term. Trin. 42 Eliz. B. R. Mor! 
Rep. p. 620. Pl. 848. Co. 2 Inſt. p. 569. Tern 
Mich. 1 W. & M. B. R. Shower's Rep. p. 60 

Young againſt the Hundred of Tedcomb. 
The Robbery muſt be committed in the 
Day-time, and not in the Night, either in 
the Morning before it is Day-light, or in 
the Evening after ir is Dark. Trin. 28 Eli 
C. B. Rot. 725. Co. Li. 7. fe 6. As S b. Aſt- 
pole's Caſe. S. C. Leon. Rep. 1. p. 57. and 4 
p. 218. 8. C. And And. Rep. 1. p. 158. Ph 
202. and Goldſ. p. 55. Pl. 10. and 60. Pl. 28 
Aoor's Rep. p. 620. Pl. 848. Trin. 29 Eli 
C. B. Rot, 1027. a Co. Li. 7. * 6. b. Milborn $ 
Caſe. 4 Leon. p. 59. Pl. 149. S. C. Savil's - 
: þ- ' 
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of. $3. Pl. 163. S. C. Term. Hill. 34 Elix. in 
e cacc. Cro. Elix. p. 270. Pl. 12. Ridgley ver- 
„us the Hundred of Warrington. Term, Mich. 
> Face 1. B. R. Cro. Fac. p. 106. Pl. 45. May 
igainſt the Hundred of Morley. Goldſ. Rep. 
. 70. Pl. 14. S. P. Term. Mich. 1659. Styles 
Rep. p. 233. Bennet and the Hundred of 
Hertford. F. P. Term. Mich. 1 W. & N. 
Hlocver's Rep. 60. Young againſt the Hundred 
ff Ted omb. Term. Mich. 22 Car. 2. B. R. 
Keb. Rep. 2 pt. p. 713. Pl. 92. Barret againſt 
be Hundred of Stoke S. P. 

uA Juſtice of Peace of the County, and 
pho inhabits in the Hundred where the 
Robbery is commutted, may take the Exa- 
nation upon the Oath of the Party rob- 
ded, according to the Statute 27 Eliz. c. 13. 
hen he is out of the County : Becauſe the 
Oath is taken by the Juſtice of Peace, not 
y virtue of his Office, but as a Perſon ap- 
poinred by the Statute for this purpoſe: 
But in other Caſes where a Fuſtice of Peace 
oth a thing by virtue of his Office out of 
he County, the ſame is void. So it was 
judged, B. R. Term. Paſch. 7 Car. 1 

fones's Rep. p. 239. Pl. 4. Helier verſus the 
undred of Benhurſh. S. C. Cro. Car. p. 211, 
7 . 4 4 N 
It is not material in what Pariſh the Rob- 
bery is committed, but the Hundred muſt 
de certain. Term. Trin. 29 Eliz. Owen's 
Rep. p. 7. Bucknel's Caſc, and Goldsb. Rep. p. 
5 58. Pl. 16, So . | 


1 : Money 


20. 
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=, 1 


EZ 
_— * 


. Ih 


Money was delivered to a Carrier aff 
B. to be carried to London, who packed iff; 7 
up: And as he was on his Journey, certai 
Malefacors came to him in one Hundred 
and there took the Horſe and Pack and l 
him into a Wood in another Hundre 
This is a Robbery in the Hundred when 
the Horſe and Pack was taken: But! 
the Carrier had led the Horſe himſel 
then it would have been in his own Po 
ſeſſion, and no Robbery until he came in 
ro the ſecond Hundred. Goldsb. Rep. p. 8 
Pl. 11. 7 ; 
If one be aſſaulted to be robbed in o 
Hundred, and he eſcape and flie into ant 
ther Hundred, and the Thieves infant! 
purſue him, and rob him there, it «vas i 
Opinion of the Court, That the Hundre 
in which he was robbed ſhould be ſole 
charged: And alſo, That if a Man con 
into a Hundred after the Robbery is con 
mitted, it is not chargeable. Term. MidWike 
10 Car. 1. Hutton's Rep. pag. 125. Dean 
Caſe. _ 5 

C. was indicted for that a Burglary wi 
committed in the Night by Perſons un 
known; and F. S. gave Notice of it to 
being then Conſtable, and required him 
make Hue and Cry, which he refuſed. Ani 
all the Court held, That he was indictab 
notwithſtanding the Hundred ſhall not © 
charged, becauſe it is the Conſtable's Dut) 


upon Notice given, preſently to _ 
etl, 


erm. Hill. 41 Eliz. Cro. Elix. pag. 654. Pl. 
17. Crouther's Caſe. © | 


Jngroffers. Vide Begratoꝛs, & c. 
E | | 
rec | | | 
en | —— . 
Indicment. 
PO N the Statute of Weſt. 2. cap. 4. 1 


for pulling down Hedges, the Defen- 
Want moved to quaſh it, which Holt Chief 
uſtice refuſed, ſaying, He might as well 
ove to quaſh a Declaration without plead- 
no to it, Afterwards Trin. 11. on a like 
lotion, The Chief Juſtice ſaid, We never 
laſh Indictments for Forgery, Perjury, 
ubornation, or any Crime concerning the 
lig hevays. In Trin. 10 W. 3. B. R. on a 
ike Motion the Court ſaid, they would 
ot quaſh an Indictment for inticing away 
other s Servant, upon Motion, but muſt 
lead, demur, or move in arreſt of Judg- 
nent: So of all Crimes that are heinous. 


TE ce CC — 


ARE 


0 Uo it was held Paſch. 4. Ann. Dom. Regina 
\ erſus Wige, in an Indictment for a Nu- | 
\ifence. 1 Salk. p. 372. Dom Rex verſus Inha- 6 


itants of Belton. 8 N. 3 B. R. 5 | * 
The Defendant was indicted at the Seſſi- ot 
is, for writing a ſcandalous Letter to one wo 
ll;ſh, concerning a young Woman whom i 

| ; he | 
1 | 
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he intended to marry ; upon Not guilty 
pleaded, he was found guilty ; and after 
wards he brought a Writ of Error, and thi 
Error aſſigned was, that this was a privat 
Letter, for which he was not puniſhable 
by way of Indictment; or if an Indi&men 
would lie, yet not before the Juſtices. & 
Curiam, This is an Offence, and indid 
able before the Juſtices, becauſe it tends t 
the Breach of the Peace. 3 Salk. 1 pt. of th 
Caſe, p. 104, 194. The King verſus Sunmen 
When a Statute gives a Penalty to be 
covered before Juſtices of the Peace, an 
r ns no Method, it ought to beb 
ill. Per Holt Chief Juſtice, 2 Salk. 6 
Vide Good Behaviour. Anonymus. Mich. 
Ann. B. R.. | 
Per Cur', If there be two Indictments: 
gainſt H. for the ſame thing; as if one 
Sand by a Coroner's Inqueſt, and anothe 
by the Grand Jury, and H. is acquitte 
upon one, yet he muſt be tried upon th 


other, to which he may plead the forme C. 
Acquittal ; but the Uſage of the Old Bai Ca. 
is, and indeed ſo is the faireſt Courſe, ! 
try him on both Indictments at once. om 


Salk. 382. Dom Regina verſus Culliford. Mi eha 
J Ain. B. K. ; 


Vide Good Behaviour, - 
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Inns and Jun⸗keepers. 


NE comes to an Inn, and the Inn- 


reſort to my Houſe, I do not know them, 
nor what their Behaviour 1s ; and therefore 
take the Key of ſuch a Chamber and par 
your Things there, at your own Peril, for 
will not rake any Charge of them: And 
a they are afterwards ftoln, the Inn-keeper 
hall anſwer for them; for an Inn-keeper is 
„by the Law chargeable for all Things that 
„come to his Inn, and he can nor diſcharge 
himſelf by ſuch Words. Term. Mich. 7 * 8 
Elz. Moor's Rep, p. 78. Pl. 20. But if he 
: WY refuſes him, and ſays, his Houſe is full, and 
thefW yet he will ſtay, Sec. It is otherwiſe. Term. 
rely il. 4 & 5 Ph. & N. Benlo?'s Rep. p. 18. Pl. 
tall . Bird againſt Bird. Dyer 158. b. Pl. 32. F. 
mes C. Term. Paſch. 26 Eliz. B. R. Co. Li. 8. 32. 

341 Calye's Caſe. S. P. | 
„lf a Man hires a Chamber in an Inn for 
. Wone time, there the Inn-keeper ſhall not be 
li chargeable with any Robbery committed 
in that time: But if one leaves Goods in 
an Inn, and goes about his Buſineſs, and re- 
turns the ſame Day, and his Goods are 
ſtoln, the Inn-keeper ſhall anſwer. © Term. 
Paſch. ) Fac. 1. Meor's Rep. p. $76. Pl. 1229. 
Walbrook againſt Griffith. S. C. in Broæunl. Rep. 
* þ. 254. Vide Latch. p. 126. Drope verſus 
7 1 ThHaine. 


[1 


keeper ſays to him, Here are Perſons 
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Thaine. Trin. Term. 2 Car. 1. Benloe's Nes 
173. S. C. Vide Latch. p. 88. Gulielm's Caſe, 
Term. Mich 5 Fac. 1. 2 Cr. 188. Pl. 1: 
Gilley contra Clark. Ney's Rep. p. 126. F. C. 

Any one may erect an Inn for lodging of 
Travellers, without any Allowance or Li. 
cence. Refolved by the Judges Fune 19, 
22 Fac. 1. Hutton's Rep. p. 99. 

If an Inn uſeth the Trade of an Ale-houſe, 

 4t. ſhall be within the Statutes of Ale-houſe, 
by Yelverton. Term. Paſch. 9 Fac. 1. Bull. 
| Rep. 1. p. 109. 7 fal of 

In this Caſe it was held, That a Perſon 

who lets Lodgings, dreſſes Meat at fo much 
a Joint; ſells ſmall Beer to his Lodger; 
at ſo mueh a Mug; and finds them Stable. 
Room, Hay, Ec. for their Horſes, is not 
an Inn within the Statute 4 & 5 N. & M 
cap. 13. and not liable to quartering Soldi- 
ers. 1 Salk. 387. Parkburſt verſus Fit 
Trin. 11 W. 5 B. R. It was a Caſe ol « 

e 


Lodging- houſe at Epſon. 
Vide Ilchouſeg, 7. 13. 
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Jurozs. 


A Man born in Flanders, who came int: | 
England when he was very young 


pe 


and had been ſworn at the Court-Leet, 
| Es ing 


1 


Tiro2s. 


ing returned of a Jury, was challenged for 
that he was an Alien, and the Challenge al- 
lowed to be good. Term. Hill. 14 H. 4. fol. 
19. b. Pl. 23. | 

A Juror was challenged for the Favour; 
and it was found by his Triers, That he was 
indifferent; and before he was ſworn, he 
was challenged for another Cauſe; but ir 
was not allowed. In the ſame Caſe Dan 
ſaid, That where one was challenged, be- 
cauſe he had found an Iſſue for the Plaintiff 
upon the ſame Matter between the ſame 


Parties the Day before, That that was no Y 


principal Challenge, for a Man ſhall not be 
challenged becauſe he ſpeaks Truth. If one 
Party challenge the Juror, and the other 
not; and after he that challengeth releaſeth 


the Challenge, the other may well chal- 


lenge him, tho” he did not challenge him 
before. But the Court allowed. Term. Trin. 


9 Ed. 4. f. 16. ö. Pl 15. 


Where a Juror is not challenged by one 
Party, who had ſufficient Cauſe of Challenge: 
And afterwards is challenged by the other 
Side, and afterwards that Party doth releaſe 
his Challenge : In that Caſe the firſt Party 
cannot challenge the ſame Juror again, be- 
cauſe he ſlipt his Time of Challenge, and 


he had admitted the Party to be indifferent 


at the firſt, | 
If a Juror, after he is returned. and be- 


fore he is ſworn, ſaith, That he will find 
for the Plaintiffs or Defendants; and doth 


ſo ſay for Fayour he hath to the one, and 


1 2 Hatred 
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Hatred to the other; and not of his own 
Knowledge of the Truth of the Caſe; this 
is good Cauſe of Challenge. Term. Mich, $ 
Ed. 3. f. 327. a. 69. | 
If a Juror travels with one of the Parties 

to the Iſſue, and eats and drinks with him at 
his Charges; this is good Cauſe of Chal. 
lenge. Term. Hill. 13 H. 4. f. 12. b. 13.4 
4. | 
Two Men are at difference, and refer the 
Matter to Arbitrators, one choſen by one 
and the other by the other, who meet, de- 
bate, but cannot agree. The Natter is 

roſecuted at Law, an Iſſue joined, and a 
Gi returned, and one of the Arbitrators 
returned upon the Jury : Ir is good Cauſe 

of Challenge. Term. Hill. 3 H. 6. J 14.6. 
Pl. 3. Term. Trin. 20 H. 6. f. 39. b. 40. 4. 
PI 9. | | 

Tf one engages himſelf by Oath, Promiſe, 

Covenant or otherwiſe, That he will take 
his part, and be his Friend and aſſiſt him in 


all Cauſes whatſoever; this is a good Cauſe 


to challenge him, if he be returned of a 
Jury where the Party toayhom he is enga- 
ged is Plaintiff or Defendant. Lib. Aſſiz. 34 
204. b. | 
F If two Men be at Difference and at Lav, 
and depending that, there is a Suit at Lay, 
at Iſſue, where one of them is Plaintiff or 
Defendant, and Iſſue joined, and the other 
is returned upon the Jury; it is good Cauſe 
of Challenge. Term. Mich. 8 H. 5. f. 11. 4 
Fu | 1 
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If one Man indicts another of Felony, 


who pleads, and he who indifted him is 


returned upon the Jury, it is good Cauſe 


of Challenge. Lib. Aſſix. 1 2. f. 37. b. Pl. 36. 
Term. Paſch. 7 Ed. 4. f. 4. b. Pl. 11. Term. 


Mich. 18 Ed. 4. f. 12. b. 13 a. Pl. 8. 

When a Man is indicte 
Murder or Manſlaughter, the Priſoner can- 
not plead the ſpecial Matter, but muſt 
plead Not guilty ; and the Jury muſt find 
the ſpecial Matter, whereof the Priſoner 


ſhall have the Advantage; for it is not a 


ſufficient Verdi& for the Jury to ſay, That 
the Priſoner killed the Dead in his own 


Defence, but they muſt ſhew how: And 
though it be ſpecially found upon the In- 


dictment, yet the Priſoner is not to be diſ- 
charged until he hath purchaſed his Par- 
don. Lib. Aſſiz. 43. Pl. 31 Term. Trin. 26 
H. 8. J. 5. a. Pl. 21. Term. Hill. 4 H. 7. f. 2. 
a. Pl. 3. Kellew. Term. Trin. 20 H. 7. f. à. 
Pl. 8. p. 108. PI. 27 and 32. Term. Mich. 
44 Ed. 3. J. 44. a. Pl. 55. Term. Paſch. 9 
Elix. Dyer. f. 261. a. Pl. 26. 

A Man 1s indicted for Murder, the Tury 
may find it Manſlaughter. 1 Mar. P!5v. 
Com. f. 101. ö. Br. Abr. Tit. Coron. Ne 222. 

Any one may challenge for the Crown, 
as well as the King's Council, and when 
they have Cauſe to challenge, they muſt 
challenge them as they are called, bur 
they are not to ſhew the Cauſe of their 


Challenge, before that the other Jurors 


which are not challenged are ſworn ; and 
. * then 


and arraigned of 


— 
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then if the Cauſe ſhewn be ſufficient, the 
Juror challenged ſhall be withdrawn. Term. 
ARS 8 Fac. 1. Bulſtr. Rep. 1. p. 84. Morgan's 
Caſe, | 


The Priſoner in favorem vite may per- 


emptorily Challenge Thirty-four without 
any Cauſe, and as many more as he will 
with Cauſe, ſhewing the Cauſe preſently, 
Morgan's Caſe ſupra. And for it was cited 
Term. Hill. 3 H. 7. f. 2. 4. PL 5. Term. 
Mich. 3 H. 7. f. 12. Pl. 5. and Term. Trin. 
9 H. 5. f. J. b. Pl. 21. | 


A Juror was challenged, for that he was 


Couſin to the Wife of the Defendant. Term. 
Micb. 8 H. 6. f. 15. b. Pl. 38. | 

It is a good Challenge to a Juror, that 
he hath not Lands or Tenements of * 40 
ter Annum in the County where the Party 
is to be tried. Term, Paſch. 21 H. 6. f. 39. 4. 
Pl. 4. Term. Trin. 9 H. 7. f. 1. 3. Pl. 2. 
Term. Mich. 12 H. 7. f. 4. 4. Pl. 2. 

T. &c. his Wife, and two of his Sons, 
were indicted at the Old Baily, for that they 
felonice & burglarit' broke the Houſe of E 7. 
and took away Money and Jewels to the va- 
lue of 50007. The Jury found T. guilty of 
Burglary, and one of his Sons guilty of 


„ The Qualification is ſet higher now, by 4 

& 5 W. & M. c. 24. ſect. 15. and note, That 
by the Common Law, Tenants in ancient De- 
meſne were not ſummonable on Furies, but now 


are. ; 
Felony, 
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Felony, and the others they acquitted, and 


all upon the ſame Indictment and the ſame. 


Evidence. And the Judges were of Opini- 


on, That the Jury might have found them 


all guilty of the Felony ; but they could 


not find one guilty of Burglary and the: 
other of Felony, upon the ſame Indi&ment 


and the ſame Evidence. Term. Mich. 15 


Car. 2. Siderf. Rep. p. 171. Pl. 4. The King 


againſt Turner and his Wife, and two of his 
Sons. 

An Indictment of forcible Entry and De- 
tainer was preferred againſt S. and the Ju- 
ry found, as to the Detainer with Force, 


bla vera, but as to the Entry Ignoramus. 
The Court was of Opinion, that the Jury 


ought to have found all or none; and quaſh- 
ed the Indictment, Term. Paſch. 21 Car. 2. 


B. R. Ventr. Rep. pag. 23. The Xing and 


Krjeant. | 
In an Information for Forgery, the De- 
fendant challenged one of the Jury, for that 


the Proſecutor had been lately entertained: 


at his Houſe : This was admitted to be a 
Challenge to the Favour, though againſt the 


King. And then the Counſel for the King; 


challenged another; and being preſſed to 


alledge the Cauſe, the Court ordered the 


Panel to be firſt gone through, and if there 


were enough, the King is not to ſhew any 
Cauſe, Term. Paſch. 29 Car. 2. B. R. Ventr.. 


Rep. 1. p. 309. 


14 AJutkices. 
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Juſtices of Peace. 


F one comes to a Juſtice of Peace and 
complains to him, That F. S. is a Fe- 
lon, and has ſtoln certain Things, and the 
Juſtice commands the Perſon who complain 
to be at the next Seſſions, to give Evidence 
againſt the Felon upon a Bill of Indidtment, 
and a Bill 1s preferred, he gives Evidence, 
and the Bill is found; In this Caſe he that 
complained and gave Evidence, ſhall not 
be puniſhed 1n Conſpiracy, nor the Juſtice 
of Peace, if the Party ſo indicted be acquit- 
ted of the Felony. Term. Paſ h. 3 Edu. 6, 
Moor's Rep. p. 6. Pl. 22. | 
C. a Juſtice of Peace was cenſured, be- 
cauſe he went to a Place to view the Rio- 
ters, and remove the Force, but the Of. 
fenders being gone before he came, and 
he being requeſted to go to the Houſe where 
they were, he refuſed it, though it was 
but a ſmall Diſtance, Meor's Reb. pag. 628, 
PI. 864. | 
In petty Quarrels between Party and Par- 
ty, or for the Peace or petty Treſpaſſes, 
aulere the King is not to have a Fine; there 
a Juſtice of Peace may make and perſewade 
an Agreement between the Parties. Noys 
Rep p. 103. Whinnel againſt Strogvd. 
| If a Juſtice of the Peace does not obſerve 
the Form preſcribed him by the Statute, no 
Writ of Error lies, becauſe it is void, and 
| ccran 
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ecoram non Fudice : And if he doth purſue 
and act according to the Statute; then 


of Peace can alter what he has done. So 
it was holden by the whole Court. Term. 
Hill. 3 Car. 1. | Fones's Rep. P. 170. Cole's 
Caſe, | 
Juſtices of Peace may not enquire, try 
and determine Extortion, or any other Of- 


wy fence, which 1s not capital, in one and the 
e fame Day; * for the Party ought to have a 
* convenient Time to provide for the Trial. 
t And where treble Damages are given by 
e Act of Parliament, the Juſtices are not to 


aſſeſs the Damages, and then treble them; 
, but the Jury ought to find the Damages, 
and then the Juſtices are to treble them. 
So it was reſolved, B. R. Term. Hill. 11 Car. 


Bumſted's Caſe. Fones's Rep. pag. 379. Pl. 10. 
[ The King againſt Lamſern, the ſame Point 
is reſolved. | | e 

; A Commiſſion of Peace iſſues, and F. N. 
| is named in the Commiſſion, and he is af- 
terwards made a Knight, yet he may ſafely 
Act by virtue of that Commiſſion. So if a 
Barraſter at Law.be in Commiſſton, and 
he is afterwards called to be a Serjcant at 
Law, he may add ſtill by virtue of that 
Commiſſion. 36 H. 8. By. New Caſes f. 65. 
a, Pl. 295. and f. 111. a. Pl. 509. | 


* Unleſs by Conſent of the Parties Vide 
Trial poſtea. Hf 
15 If 


neither the King's Bench, nor the Juſtices 


I, Cro. Car. p. 438. Pl. 9, 448. PI. 20. in 55 
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If a New Commiſſion of the Peace iſſues, 
and is read; the former is determined, 
and all the Juſtices are to take Notice of 
it, and if they fit by it, all they do is 
void. And if a Commiſſion be directed to 
A. and B. who are not in rerum natura, or 
are dead at the time of the Teſte, &c. the 
former Commithon remains in Force, and 
the new is void. | | | 

If a Commiſſion be directed to NM. fro bac 
vice, that determines the former Commiſſi- 
on as to thoſe Matters, | 

If a Commiſſion of Oyer and Terminer iſ- 
ſues to hear and determine Felonies, that 
determines the Commiſhon of the Peace as 
ta Felonies, but not as to the Peace. If 
the Juſtices ſit by virtue of a Commiſſion of 
the Peace, and do not adjourn, the Com- 
miſhon is determined. Br. New Caſes f. 
Ill. 4. & 5. Pl. 509. 

A Juſtice of Peace being a Judge of Re- 
cord, may be indicted for taking Money, 
or any ill Practice. Br. New Caſes, F. 114. b. 
Pl. 521. | 

Juſtices of Peace are to commit to the 
County-Gaol only. Latch. Rep. f. 16. Brown. 
Rep. pt. 2. p. 41. Legate's Caſe : But by 6 Geo, 
1. c. 19. They may commit to the Houſe of 
Corretiion for ſmall Offences. Vide Gaal 
and Gaoler. yz 5 

Tanfield held, That a Man cannot pre- 
feribe to be a Juftice of Peace. Term. Paſch. 
5 Fac. 1. Brownlow's Rep. pt. 1. p. 206. Vic 
cars againſt Mharton. 1 


— 
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The 
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The Juſtices of Peace are to meddle on- 
ly with ſuch Matters, wherein the Statutes 
give them Power, for they have all their 
Power by Statutes. Savil's Rep. p. 134. Pl 
212. Agard verſus Candi ſh. „ 

Rolle, Chief Juſtice, ſaid, That 1000 7. 


Bond might be raquired at the Seſſions of 


the Peace, for the keeping of the Peace, as 
the Caſe may ſtand, viz, If the Party to 
be bound be a dangerous Perſon. Term. 
Paſch. 1652. Style's Rep. p. 322. 

| . ar. indicted 12 ps. Murder of M. 
and the Indictment was diſcharged, becauſe 
it did not ſhew in what County the Inquiſi- 


| tion was taken, and a Juſtice of Peace 


cannot take an Inquiſition out of his Juriſ- 
diction, nor did it ſhew the Place where 
the Stroke was given. Term. Trin. 30 Eliz. 
Cro. Elix. p. 137. Pl. g. Lenthal's Caſe. Pl. 10. 
S. P. in Gaſnal's Caſe, as to the Place where 
the Stroke was given. 

In Buckinghamſhire a Juſtice of Peace was 
indicted, for that he ſat as a Juſtice of 
Peace, and had not 20 J. per Annum, contra 
pacem & formam Statuti: And the Indictment 
was quaſhed, becauſe it was not alledged, 


That he had nor 20 J. per Ann. at the Time 


when he ſat as a Juſtice of Peace; for if he 
had at that time, then he was not puniſh- 
able within the Statute. Term. Mich. 20 
Fac. I. Rolle's Rep. 2. pag. 24). The. fame 
Caſe is reported, Cro. Fac. p. 643. Pl. 4 by 
the Name of Caſtles Caſe. And there it was. 
faid, that it was the Opinion of the Cours, 


z " 


That 
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That when a Statute appoints a Penalty for 
the doing of a Thing, which was no Of- 
fence before, and appoints how it ſhall he 
recovered, it ſhall be puniſhed by that | 
means and not by Indictment. 

M. was ordered by ſome Juſtices of Peace 
to rake upon him an Office, or to pay a Sum 
of Money: And he appealed to the Juſtices 
at the Quarter-Seſſions, who confirmed the 

_ firſt Order: Upon which M. ſaid to them, 
If I cannot have Juſtice here, I will have 

uſtice elſewhere : For which the Juſlicey 
indicted him, and fined him 51. and com- 
mitted him until Payment. He was brought 
into B. R. by Habeas Corpus; and the Opini- 
on of the Court was, That he was indict- 
able, and being in Execution, they could 
not Diſcharge nor Bail him; but he being 
then a Priſoner of that Court ought to pay 
the 5). in Court; which he did, and was 
diſcharged. Term. Paſch. 15 Car. 2. Siderf. 
Nep. 1. pag. 144. Pl. 26. The King againſt 

Mayo. 

C. and his Son were convicted of a For- 

eible Detainer upon the view of two 1 
ces of Peace, and by them ſent to Gaol, 
and Reſtitution given to Sir W. S. Where- 
upon C. and his Son brought a Habeas Cor- 
pus, and the Sheriff returned as above; 
and inaſmuch as there was not any fault 
in the Caption and Return, C. and his Son 
offered to ſubmit to a Fine; but to mode- 

Tate their Fine, and to the Intent that the 
Court ſhould award Reſtitution, it 51 
| | > e 
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ed by ſeveral Affidavits, That C. had been 


in Poſſeſſion thirteen Years, and was at the 


time of the ſaid Conviction in peaceable 
Poſſeflion : And Sir W. S. pretending Title 
to it by a Grant from the Duke of York, as 
it was the Land of one of the Regicides, 


came into the Country, and did procure 


the ſaid two Juſtices to go with him and 
to nſe this Invention to give him Poſſeſſion : 
For which Practice the Court fined C. and 
his Son but 3 s. 4 d. but ordered, that they 
mould proſecute an Information againſt Sir 
M. F. and the Juſtices for this piece of Prac- 
tice. Term. Mich. 15 Car. 2. B. R. Siderf. 
1. p. 156. PI. 7. The King againſt Challenor 
and Challenor. 5 

Sir P. T. for compounding and not re- 
turning Recognizances to the Seſſions of 
the Peace, and taking 205. of every un- 
licenſed Ale-houſe, and converting it to his 
own Uſe, and other Miſdemeanors, was 
fined 1000 Marks, impriſoned during the 
King's Pleaſure, bound to the Good Beha- 
viour for a Year, and to make a publick 
Acknowledgment of his Offence at the Aſ- 
ſizes. Term. Paſch. 16 Car. 2. B. R. Kebl. 
Rep. 1 pt. p. 727. S. C. Siderf. 1. p. 192. Ph 
22. The King againſt Sir Purbeck Temple. 


There had been anciently and Time out 


of Mind, one Conſtable of Ratcliff, Sbadwell, 
and Old Wapping in Middleſex : But within 
thirty Years paſt, becauſe the Houfes and 
Inhabitants were increaſed, they made ſe- 


reral Conſtables, and relieved their A 
diſtinctly: 
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diſtinctly: But Sadwell having their poor , 
ſo much increaſed, that they were not able ic 
to relieve them, they made their Com. n 
plaints to the Seſſions, when Chief Juſtice ee 
Hyde, and Judge Wyndbam were preſent; 55 
and it was ordered, That they ſhould be join- h 
ed again, and relieve their Poor together: . 
But after at another Seſſions, when Sir J. WW. 
Robinſon was Chairman, they ordered that 
they ſhould be ſevered. The Court quaſh- g 
ed the laſt Order upon Motion. 1f, Be. be 
cauſe the Juſtices of Peace cannot inter- J 
meddle to alter an Order made in Seſſions, b. 
where the Judges are preſent, for by the n. 
Statute the Seſſions ought to adjourn Mat. 5 
ters of Difficulty to the Judges of Afſize, gi 
| becauſe they have the greater Power, and an 
their Orders are of greater Force. 24h, by 
Becauſe before the Statute 43 Eliz. no fl (, 
Power was in the Juſtices of Peace not tn 
Conſtables concerning the Poor; So that it it 
is a new Law, and they have not by that th 
Law any Power to ſever Pariſhes. Term. | 
Trin. T1 Car. 2. B. R. Siderf. 1. p. 292. P. th 
„The King againſt the Inhabitants of WM v 
Ratcl/f. Keb. Rep. pt. 2. p. 56. Pl 20. p. 69. Ml; 
Pl. 41. S. #4 \ | 
D. was indicted at the Seſſions of the 
Peace, for ſpeaking ſcandalous Words of WW , 
Sir F. X. a Juſtice of the Peace, viz Sit 
« F. X. is a buffle-headed Fellow, and doth 
„ not underftand Law, he is not fit to talk 
« Law with. me, I have baffled him, and he 
$5 hath not done my Client Juſtice” = 
| | whole 


: wo „„ tou =fs 


22 r — ww 
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whole Court was of Opinion, Fhat this is 
Scandal upon the Government; and it is as 
much as to ſay, That the King had appoint- 
ed an Ignorant Man for a Juſtice of Peace, 
for which an Indictment will he, and gave 
Judgment accordingly. Term. Mich. 3 Fac. 
2. B. R. Modern Rep. 3d pt. p. 139. The Xing 
againſt Darby. | | | 

4. was indited for ſhooting with Hail- 
ſhot, contrary to 2 & 3 Ed. 6. ca. 14. found 
before Juſtices of Peace at the Seſſions, and 
Judgment quod forisfaceret 10 J. Error 


brought in B. R. and Error aſſigned, That 


the Juſtices of Peace had no Power given 
ty this Statute, and their Commiſhon only 
gives them Power concerning the Peace, 
and therefore this Offence is to be examined 
by Commiſſion of Oyer and Terminer. Per. 
Cur. Prima facie it ſeems they had no Au- 
thoriry : Bur were unwilling to determine 
it: But reverſed the Judgment, becauſe by 
the Indictment-ir did not appear where the 
Oitence was committed; for that is where 
the Parry ſtood, or was, when he ſhot, not 
where the Object he ſhor at was. Term. Mich. 
; W. & M. B. R. Shower's Rep. p. 33. The 
King and Queen againſt Alſop. Ante 179. 
By 12 R. 2. cap. 10. Juſtices are to have 


45. a Day, and the Clerk 2s. a Day. 


juſtices of Peace cannot by Law hold 
Cognizance of Pleas upon penal Statutes, 
without an expreſs Power given them by 
thoſe Acts. Term. Hill. 6 N. 3. B. R. Mod. 
Rep. p. 379. The King againſt Buggs- 


Error 
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Error in Judgment on Indi&ment for 
Uſury found before Juſtices of Peace of 
Middleſex at their Quarter-Seſſions, for that 
by the Statute they have no Juriſdiftion gi. 
ven them thereof, but they have for Ex. 
tortion, which is a Crime at Common Lay, 
which Uſury is not, but made ſo by AR ot 


Parliament, and where a Penalty is created 


by A& of Parliament, rhe Letter theredf 

muſt be ſtrictly purſued : And Judgment 

was reverſcd thereon. es 
A Juſtice of the Peace was Surveyor of 


the Highway, and a Matter which goncern- 


cd his Office, coming in queſtion at the 
Seſſions, he joined in making the Order, 
and his Name was put in the Caption. E. 


per Holt Chief Juſtice, it ought not to be as 


if an Action be brought by the Chief ju. 
ſtice of the Common Pleas, in the Court of 
Common Pleas; the Placita muſt be coran 


Ebro Nevill Mil' & Sociis ſuis, and not coran 


Thoma Trevor, c. and the Order was 
quaſhed. 2 Salk.-p. 607. The Caſe of Foxhan 


Tithing in Com Wilts. Hill. 3 Ann. B. R. 


In the Caſe inter Inhabitants of the Pariſh 


of 6” x4 and Penhurſt. Mich. 8 V. 3. 
B. R. Holt Chief Juſtice laid it down, 


That where a ſpecial Authority is given to 
Juſtices out of Seſſions, it onght to appear 


in their Orders, That that Authority was 
exactly purſued. 2 Salk. 475. 
Indictment was found at the Seſſions of 
the Peace, for forging a Letter in the Name 
of F. S. and upon a Mo. ion in Arreſt of 
2 Jug 
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judgment, The Court held, That no In- 
ditment lay before the Juſtices of Peace 
for Forgery : But Perjury is indictable up- 
on 5 Elix. before the Juſtices of Seſſions. 
2 Salk, 406. Dom Regina verſus Tarrington. 
Mich. 9 Ann. B. R. | 
A Man was indicted for calling Juſtice 
of the Peace, a buffle-headed Fellow. Excep- 
tion was taken, That the Words were not 
indictable: Sed per Cur. Becauſe it appears, 
they were ſpoken of him in the Execution 
of his Office, the Indictment is good; and 
jer Chief Juſtice, all Actions for ſlandering 
a Juſtice in his Office, may be turned into 
Indictments. Comberb. 46. Paſch. 3 Fac. 2. in 
B. R. 7 ; 
It was held in this Caſe, that wherever a 
Juſtice of Peace may by Warrant arreſt a 


Perſon, he hath Authority to Bail, and 


that before any Indictment found, the Ju- 
ſtice may grant a Warrant for apprehend- 


ing a Man for a Miſdemeanor, and bind 


him to the Peace, or over to the Seffions. 
3 Salk. 192. The Queen verſus Tracy. Vide 
The Orders and Directions io Fuſtices touching 
their Necognixances, Bailment, Commitments, 
Ke. (as printed in Kelynge's Report) ante 
þ 159, 151, 152. Title Gaol and Gaoler. 


Zeather, 


Leather. 


Currier bonght two Hides of tanned 
Leather of Perſons unknown, and af. 
ter curried them with Oil and Tallow, and 
other Things neceſſary, and after ſhayed 
and died them; and ſo being wrought, ſold 
them. The Court held, That this 1s a 
buying and ſelling by Wholeſale, and a 
Currier may not buy nor ſell by Wholeſale, 
within Statute 1 Fac. 1. cap. 22. Term, Trin. 
16 Car. 1. Cro. Car. pag. 587. Lodge againſt 
Followell. S. C. Fones's Rep. p. 467. Pl. 1, 


** , „ 


Lewdneſs. 


Conſtable in London receiving Informa- 
tion, That F. S. was at a Houſe com- 
mitting Adultery with another Man's Wife, 
he went to the Houſe, with ſeveral to aſſiſt, 
and arreſted him and carried him to the 
Compter. F. S. brought an Action of Al- 
ſault and Battery, and falſe Impriſonment 
againſt the Conſtable, who pleaded in bar 
of the Action, That there was a Cuſtom in 
London, that if Information be given to any 
Conftable in London, that any Perſon within 
their Juriſdifion be committing Adultery 
* | wit 
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ih any Woman, that he ſhonld call the 
eadle and any others of the ſame Pariſh, 
4 go to the Houſe, and if he found the 
an in Adultery, ſhould apprehend him 
d carry him to the Comprer, and juſtified 
js taking and committing F. S. 
In this Caſe Toawnyſend declared, That 
dultery is a thing Temporal as well as Spi- 
tal, and againſt the Peace of the Land; 
r the Peace of the Land is, That every 
{an ſhould be in Peace in his own Houſe 
ith his Wife, Children, Goods and Chat- 
Is, and that to do # Wrong to the Diſquiet 
F ary of them, is a Breach of the Peace, 
nd the publick Weal of the City or Bo- 
ough where they do it: And that the com- 
iting of Adultery with a Man's Wife, is 
greater Breach of the Peace than entring 
b Houſe and robbing him. And Catesby 
ſo agreed, That at Common Law it is a 
reach of the Peace, Term. Hill. 1 H. 7. fo 
2 . 
A Woman in S. kept a Common Bawdy- 
ouſe, and F. 8. reſorted thither, and 
est Company with lewd Women, The 
 Wonſtable, with others to aſſiſt him, at 12 
t Night arreſted Fohn S. in the Bawdy- 
ouſe for a Breach of the Peace. J. S. 
rought an Action of falſe Imprifonment; 
ind the Conftable pleaded the ſaid Matter 
in Juſtification, and it was allowed by all the 
ſudges to be a good Juſtification, Mich. 
5 H. 7. F. 10. b. Pl. 10. Br. Title Treſpaſs. | 


N 432. 


 niſh Fornication and Adultery by the Nam: 


p. 488. Vide Rep. 12. p. 43 


Peace, for that he, being of ill Fame and 


againſt all Moefly, which were the 


anity, but even Morality were utterly cal 
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My Lord Chief Juſtice Coke ſaith, Thy 
the Leets had power to enquire of and yy. 


of Lecheravite; and that it appears often i 2 
the Book of Domeſday, That the King hat... 
the Fine aſſeſſed tor thoſe Offences, which 
were aſſeſſed in the King's Courts. Co. 2 rf 


V. was indicted before the Juſtices of 


diſhoneſt Converſation, was a Nipht-walke; 
and moreover, that he, ſuch a Day, did fre 
quent a Bawdy-Houſe. This was removed 
into B. R. and he pleaded Not guilty, and 
afterwards a Verdict for the King, ant 
Judgment againſt him, notwithſtanding he 
moved in Arreſt of Judgment. Term. Tri 
2 Car. 1. Latch. Rep f. 173. Willow's Caſe, 
Exception to the Nigbt- walking, but not n; 
the Bawdy- Houſe, only that it was not with- 
in the Juſtices Juriſdiction, Sed vide Pijh, 
Rep. p. 208. the ſame Caſe. So faith Benl 
in the ſame Caſe, p. 301. Term. Hill. 2 Ca 
1. B. R. 3 

Sir C. S. was indicted for ſeveral Miſde- 
meanors, and particularly for ſhewing his 
naked Body in a Balcony in Covent Garien 
to a great Multitude of People. And the 
Court declared, 'That it was high Time to 
puniſh ſuch propbane Actions committe 


grown ſo frequent, as if not only Chriſt 


off; and fined him 2000 Marks, impriſon 
ed him for one Week, without Bail, and 


JOU 


——— 


bound him to the Good Behaviour for 
three Yearss Mich. Term. 15 Car. 2. B. R. 
1 Siderf, Rep. pag. 168. Pl. 29. The King 
koainſt Sir Ch. Sedley, 1 Keb. p. 260. S. C. 

M. F. was indicted at the Old Baily, for 
hat carnaliter cognovit A. W. an Infant, un- 
ger the Age of ren Years: And becauſe 
pon Evidence to the Jury it was not pro- 
ed, That he entered the Child's Body, 


abuſed her, the Jury would not find him 


' MWp-uilty of the Felony : Bur by the Advice 
f judge Jones and Judge Berkley, he was 
: indicted of Battery for abuſing the Infant, 


lying with her, and was convicted and 
endged for this Miſdemeanor to be com- 
mitted to Priſon, there to abide duripg the 
King's Pleaſure, fined two Hundred Marks 
to ſtand upon the Pillory in Chancery-Lane 
Win Middleſex, near the Place where the Fact 


ead, ſignifying the Cauſe, and to be 
ound with able Sureties to the Good Be- 
haviour during Life. 


* 


0 Libels. 

. 8 Publiſhed a Libellous Letter, ſcanda- 
e lous to M. before a Woman M. in- 

ended to Marry; for which he was in- 


1:64 before the Juſtices of Peace at Guild- 
ball, 
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but the contrary) although he very much 


xs committed, with a Paper upon his 
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ball, London, and Judgment againſt him, 
S. brought a Writ of Error, and two Error, 
were aſſigned. Iiſt, That it was but a pri. 
vate Letter, and not puniſhable by Indid. 
ment. 24ly, If it be, yet not before Juſt 
ces of Peace, but Commiſſioners of 0%. 
and Terminer, who have Words in the! 
Commiſſion de propalationibus verborum. Tho 
Twiſden, Kelynge and Wyndham held, That 
he was indi cable, becauſe it tended to a 
Breach of the Peace, and before Juſtices of 
Peace, as well as Juſtices of Oyer and Ju. 

 eniner. Term. Mich. 16 Car. 2. B. R. Thy 
King againſt Summers and Summers. Side, 
Rep. 1. p. 270. S. C. 

S. Writ a ſcandalous Letter to Han 
Rich, Brother ro the Earl of Warwick, wh 
was indebred to him 300 1. after Rich ha 
obtained a Protection, and at laſt taken the 
King's Bench Priſon : In which Letter arc 

theſe Words, That if he had any Honeſ) 
Civility, Sobriety, or Humanity, he would 1. 
deal ſo by him; and that he could one Day b. 
damned, and be in Hell for the Cheating, © 
Words to the like Effect; and cited ſevera 
Places of Scripture to make good his Al 
legations. The Court of B. R. judged thi 
Letter ſcandalous, being Proyocative, and « 
tending to the Breach of the Peace; and a 
S. was fined 40 Marks. Term. Mich. 22 Car n 
2. B. R. Raymond's Rep. p. 28, The X19 n 
againſt Saunders. Vide Title Fuſtices, p. 192] is 


Maintenance. Vide Poozs Rates, &c. 
: Man 


nat OY — 4 — r r ... 


ba — oo» 
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Yanſlaughter. 


IR F. C. and his Man were playing at 
Foils, and the Chape of Sir F.'s Scab- 
bard fell off, unknown to him, upon a Thruſt, 
ſo that the Rapier went into his Man's 
Belly, and killed him. This is Manſlaugh- 
ter, and not Chancemedley : For ſeeing ſuch 
Acts are not warranted by Law, the Parties 
that uſe them ought at their own Perils to 
prevent the Miſchief that may enſue, for 
Conſent will not change the Caſe: And 
therefore though there was no Intention 
of doing Miſchief, yet the Thruft being vo- 
Juntary, was an Aſſault in Law, and Death 
enſuing, it was the Opinion of all the Judges, 
That it was Manflaughter Term. Paſch. 22 
Car. 1. B. R. Aleyn's Rep. p. 12. Sir Jobn 
Cbiche ſters Caſe. p. 337. S. P. Term. Trin. 
1652. | 
4 B. and C. were indicted upon the Sta- 
tute 1 Fac. 1. c. 8. for ſtabbing D. and the 
Indictment was, That A. ſtabbed him, and 
B. and C. were preſent, abbetting, Sc. and 
contra formam Statuti: And A. was hanged, 
and B. and C. reſpited, and afterwards ad- 
mitted to their Clergy : For tho in Judg- 
ment of Law, every one that is preſent, &c. 
s Principal, ſo that the Indictment may re- 


eite that any of them did make the Thruſt, 


and the Jury ſhould find them equally 
guilty. 
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guilty at the Common Law; yet in Con. 
ſtruction of this Statute, which is ſo Penal, 
it ſhall be extended only to ſuch as really 
and actually made the Thruſt, and not to 
thoſe who by Conſtruction of Law only 
may be ſaid to make it: For the End of the 
Statute was to reſtrain the Rage and Cry- 
elty of ſuch Perſons as would ſuddenly ſtab 
another. So reſolved, B. R. Term. Hill. 2: 
Car. 1. Aleyn's Rep. f. 43. Page and Har 
avood's Caſe. | 
M. coming into his Houſe, found G. in 
the Act of Adultery with his Wife, and im- 
mediately took up a Stool and ſtruck G. on 
the Head, ſo that he inſtantly died. The 
Court were all of Opinion, That it wa 
bur Manſlaughter, the Provocation being 
excecding great; and 1t did not appear 
that there was any precedent Malice, And 
not like that Caſe, where the Husband be. 
ing informed of the Adulterer's familiarit 
with his Wife, ſaid he would be revenged d 
him; and afterwards finding him 1n the 
AR, killed him. That was held Murde 
by Judge Jones, Term. Mich. 23 Car. 2. B. l 
Ventr. Rep. 1. pag. 158. Maddy's Caſe. Sei 
Title Murder.  Row's Caſe out of Kelyng' 
Rep. ST 
F. R. was indicted for killing his Wife 
And upon the Evidence the Caſe was, Thi 
he found a Soldier's Piſtol in the Street, a 
ſhewed it to one, and they two took thi 
Gun tick, and put it into the Piſtol, anc 
it went down into the Muzzel of the FR 
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by which they thought it was not charged; 
and the Wife of F. R. ſtanding before him, 
he pulled up the Cock, and the Piſtol went 

off, and killed her; upon which he eried 

out, Ob I have killed my dear Wiſe ! and cal- 
led in his Neighbours. It was holden, 

That this was Manſlaughter, and not only 
Miſtadventure. At the Seſſions in the Old 
Baily, 13 Fan. 1664, 16 Car. 2. KRelynge's 
Rep. p. 41. Fames Rampton's Cale. 


2 — 


Market⸗Overt. 


Sale in a Market-Overt ſhall not bind 
him who hath Right to Goods, if the 
dale be by Fraud; or if the Perſon who 
buys the Goods hath Notice that the Pro- 
perty is another's, Term. Hill. 33 H. 6. f. 5. 
Pl. 15. | 
Shops in London are Markets-Overt for 
Things to be ſold there which concern the 
Trade of the Owner, but not otherwils ; 
And therefore where Plate was ſtoln, and 
aterwards fold in a Scrivener's Shop, the 
Property was not altered; nor if it had 
been fold to a Goldſmith in a back Shop, 
but the Sale muſt be in an open Shop, 
where every one that paſleth by may ſee. 
do reſolved, Hl. 38 Eliz. at the Seſſions 
in the Old Baily. Co. Rep. 5. f. 83. b. 8. C. 
| . Poph, 


194. Darket-Dvert. 
Poph. Nep. 55 84. S. C. 1 And. 344. Pl. 319 
F. P. Re ol ved in Hetley's Rep. P. 62, 63. 
Panton againſt Haſſel. S. P. in Godb. Reh. 


Term. Hill. 29 Eliz. p. 13 1. Pl. 149. Kelynge's | 


Rep. p. 3 5. F. P. 
Sale to a Pawn-broker, tho? in his Shop, 
alters no Property. Kelywge's Rep. p. 50. It is 
not a Market- Overt. 9 


F Uſtices of Peace may inquire of Murder. 
J The Servants of the Biſhop of Lincoln 
were indicted before the Juſtices of 
Peace in the County of Rutland. Term. Paſſh. 
3 H. 7. f. 5. b. Pl. 2. And it is very evident 
by the Statute 2 & 5 Edv. 6. c. 24. That 
Perſons may be indicted for Murder before 
the Juſtices of the Peace. And Term. Paſch 
5 Ed. 6. Dyer f. 68. b. 69. a. all the Judges 
of the King's Bench held clearly, That 
Juſtices of Peace have Authority to inquir. 
of Murder, becauſe it is Felony. Tem 
_ Paſch. 35 H. 6. f. 57. b. 58. a. Term. Tris 
22 H. 7. Kelynpe's Rep. p. 91. b. Pl. 2. 10 E 
2. c. 2. inables Juſtices of Peace to heat 
and determine Felonies. 
Killing a Felon who will not be arreſtes, 
or killing him who is carrying to Gaol fot 
Felony, and attempts to eſcape, is not 


Murder. Lib. Aix. 22. Pl. 55. Co. 3 Inſt. p. 9 
N ; 
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It is no Murder in a Gaoler to kill his 
priſoner, who attempts to kill him; and in- 
„ deavoureth thereby to eſcape. Lib. Aſiz, 22. 
1 PI. 55. ; x 
El 15 1 no Murder to kill Perſons who at- 
p, tempt to rob or murder in, or near the 
is Highway, or in a Man's own Houſe, or to 
commit Burglary ; but in all ſuch Caſes the 
killing ſuch Perſons is to be juſtified, Lib. 
Ax. 22. PI. 55. 26 Pl. 23 & 32. Stat. 24 
H. 8. c. 5. Mich. Term. 2 Fac. 1. B. R. Ca 
Lit. 5. f. 91. 5. Reſolved in Semain's Caſe, 
That if Thieves come to a Houſe to rob or 
to murder, and the Owner, or his Servant 
kill any of the Thieves, that is not Felony, 
nor doth he forfeit any Thing. Term. Paſch. 
13 Fac. 1. Rolle Rep. 1. p. 182. B. R. The 
{chi ſame agreed by all the Judges. Co. 3. Inſt. 
ent p. 55. to the ſame purpoſe. | 
hat If Bailiffs come to a Houſe to arreſt the 
fore Father, and the Houſe is locked, and they 
eſteem pr to break in, and the Son ſhoots 
{ze and kills one of them; this is not Murder, 
hat WW but Manſlaughter. Jones 429. Pl. 1. Ternr. 
uit Paſch. 1 5 Car. 1. Crs. Car. p. 5 37. Pl. 2. Mar. 
erm. Rep, p. Jo Pl. 7. | - 
If a Felon be condemned to be hanged, 
Eid the Sheriff put him to Death in other 
hear manner than according to the Sentence pro- 
nounced ; it 1s Felony in the Sheriff. Term, 
ted, Pb. 35 H. 6. Pl. 2. f. 58. a. b. 
org Killing another in a Man's own Defence, 
notſinuſt be upon ſuch a Neceſſity, that it muſt 
„ Je adjudged to be inevitable; it will nor 
„ other 
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otherwiſe excuſe. And in this Caſe it is 
not material who ſtrikes firſt, but if he that 
kills the other doth flie as far as he can, to 
ſave himſelf, without killing the other, and 
is then in ſuch a ſtreight that he cannot flie 
Further, and then he kills the other; this 
is in his own Defence. Fitz. Coron. No 284, 
286, 297. Lib. Aſſiz. Pl. 31. : 

But if there were Malice before the 
Flight, it will not excuſe. Fitz. Ne 28). 
Kelynge's Rep. p. 58. 

A Man ftrikes another to the Ground, 
then draws his Knife to kill him ; he upon 
the Ground draws his Knife to defend him- 
ſelf, and the Aſſailant falls upon the De- 
fendant's Knife and is killed, the Defendant 

is not guilty of Murder. Lib. Aſſiz. 44. Pl. 
17. Kellew. Rep. 108. Pl. 27. 
If two Men play together with Sword and 
Buckler, without the King's Commandment, 
tho' by their own Conſent, and one kills the 
other; this is Felony. Term. Paſch. 11 H.) 
F. 23. 4. Pl. 14. Kellew, Rep. 136. Pl. 120, 
e contra. ' | | 

If A. wreſtles with B. and A. gives B. ſuch 
a Fall that he dies of it; this is not Felony, 
So if a Man caſts a Stone over a Houle, and 
Kills a Man; this is not Felony : But in both 
Caſes the Goods of him who kills the other 
are forfeited. Kellew. Rep. p. 108. Pl. 27 
136. a. Pl. 120. | 

A. and B. are fighting, and C. coming t 
part them, 1s ſlain by one of them; this i 
Marder; and not Manſlaughter. Lib. Aſi 


A 
22.1 


A 
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22. PI. 71. Term. Hill. 2 & 3 P. & M. Dyer 
128 b. Pl. 60. CE | | 

The Diſtinction that governs theſe and 
all ſuch Caſes is, Where the Act on which 
Death enſues is lawful, and where it is not 
lawful ; for where the Act is lawful, and a 
Man is killed by Accident, that is Homi- 
cide by Miſadventure; but where it is not 
lawful, it 1s Murder. 

If A. commands B. to kill C. and he doth 
it; this is Murder. So if a Maſter corre&s 
his Servant, or a School-Maſter his Scholar, 
ſo that the Servant or Scholar dies; it is 
Murder. Kellew. Rep. p. 136. Pl. 120. 
Manſlaughter is killing a Man feloniouſſy 
without Malice prepenſe. Murder is the 
killing of a Man with Malice prepenſo. 
Term. Mich. 4 © 5 Eliz. Pho. Com. f. 261. 
a. Dame Hales contre, Pett;te. 5 

All wilful killing by Poiſon is Murder. 
Statute 1 Ed. 6. c. 12. 8 

F. S. intending to poiſon his Wife, con- 
ſulted with A. A. how to effect it. 4. 4. 
buys Poiſon and delivers it to F. S. who 
puts it into a roaſted Apple, and gave it his 
Wife, who was fick, and ſhe eat part of it, 
and gave the reſt to E. S. her Child by F. S. 
of about three Years of Age. F. S. ſeeing 
it, reproved his Wife for giving the Child 
the Apple, telling her, It was not good for 
ſo young a Child. To which his Wife anſwer- 
ed, That it was better for ſuch Infants than 
for ber, The Child eat it, and F. S. did not 
hinder it, leaſt he ſhould have been ſuſpeC&- 
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in Agnes Gore's Caſe. 5 


Murder. 


ed: And after the Wife recovered, and 
the Child died. This was adjudged Mur- 
der in F. S. but A. A. was not ſo much as 
Acceſſary. Term. Hill. 18 Eliz. Plow. Com. 
F. 473. b. 474. a. Sander's and Archer's Caſe, 

William Faux at the Seſſions of the Peace 
for the County of Northumberland, was in- 
dicted for voluntarily poiſoning Nicholas Rid- 
ley, which by Certiorari was removed into 
B. R. and there it was reſolved, That tho 
Vaux was not preſent when R.dley took the 
Poiſon; yet he having adviſed and perſwa- 
ded him to take ir, he was a Principal 


Murderer; and that if one had procured 


Vaux to do ir, ſuch Perſon had been Ac- 
ceſſary before. So that in this Caſe, here 


is ' Principal and Acceſſary, both abſent at 


the Time of the Felony commited. Term. 
Paſch. 33 Elix. B. R. Co. Lit. 4. f. 44. 4. 
Vaux s Caſe. ws Rep. 52, 53. 

The Husband of 4. G. being fick, and 
an Electuary preſcribed by the Doctor and 


| 1 by the Apothecary, and ſent to his 


louſe. A. G. with Intent to poiſon her 
Husband, mixeth Rats- bane with it: The 
Husband and ſeveral others eat of it, and 
were all very ill with it, but recovered. 
The Doctor was complained to: He ſent for 
the Apothecary, and accuſed him; who to 


clear himſelf, took a Knife and ſtirred up 
the Electuary, and eat of it himſelf, and 


he died. This was adjudged Murder by all 
the Judges. Mich. Term. 9 Fac. I. Co. Lit. 9 


There 
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There it was reſolved, That if 4. puts 
poiſon into Wine, or any thing elſe, to poi- 
ſom B. and ſets it in a Place where he ſup- 
poſeth B. will come and drink it; and by 
accident C. (to whom A. hath no Malice} 
comes and drinks it and dies, that is Mur- 
der in 4. for the Law couples the Event 
with the Intention, and the End with the 
Cauſe. But if one prepares Rats-bane to 
kill Rats and Mice or other Vermine, and 
leaves it in certain Places to the ſame pur- 
poſe with no ill Intent, and one finding it, 
cats it and dies; this is not Murder. 

A Woman, after ſhe had two Daughtery 
by her Husband, clopcd from him, and li- 
ved with another Man, and afterwards one 
of her Daughters came to her, and ſhe 
asked how her Father did; and ſhe anſwer- 
ed, He had a Cold. 'To which the Wife 
replied, Here 1s a good Powder for him, 
give it him in his Poſſet: She carried home 
the Powder, and told her other Siſter of ir, 
who in her abſence gave the Powder to her 
Father in his Poſſet, of which he died. 
Upon Conference with all the Judges, ir 
was reſolved, That the Wife was Principal 
in the Murder, and the Man with whom 
ſhe run away, he being proved to he advi- 
ling in the Poiſon: But the two Daughters 
were in no Fault, they both being ignorant 
of the Poiſon. Kelynge's Rep. p. 53. 

Several agree to Hunt in a Park, and to 
kill all who ſhall reſiſt them. They enter, 
and kill one who asked what they did 

K 4 there: 
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there: Tho' one of them was a quarter of 
a Mile from the Place, and knew nothing 
of ir, yet, he was guilty of Murder as well 
as the reit. So adjudged. Term. Paſch. 10 
 Eliz. Moor p. 86. Pl. 216. Lord Dacre s Caſe, 
A Man ſeized certain Goods of a French- 
man in time of War, at Sea, and carries 
_ them to his Houſe A Stranger pretending 
to be Deputy-Admiral, with a great num- 
ber of People, comes to the Houſe, and 
makes an Aſſault at the Gate of the Houſe; 
a Gentlewoman came out of the Houſe 
without any Weapon, and was killed by 
one of the Aſſailants. Chief Juſtice Catn, 
Term. Paſ h. 10 Elix. ſaid, This was ad- 
judged Murder. Moor's Rep. p. 87. Pl. 227. 
Sir Richard Mansfield's Caſe. But Dyer Term. 
Hill. 2 & 3 Ph. & Mar. fol. 128. B. Pl. 60, 
ſaith, The Judges were divided in Opinion; 
which may be true, and yet afterwards ad- 

judge it Murder. | | 
P. with others entered Auſterhy Park in 
Middleſexr, to cut down Wood there; and 
be climbed a Tree, und cut down ſome 
Boughs. H. the Woodward there, came 
riding into the Park, and ſeeing P. in the 
Tree, bid him come down, which he im- 
mediately did, and H. ſtruek him two blows 
on the Back with his Cudgel: And then P. 
having a Rope tied about his middle, and 
one end of it hanging down, H. tied that 
end to his Horſe's Tail, and ſtruck two 
Blows upon his Horſe's Back, the Horſe 
run away, and broke the Shoulder of P, 

N | whereo 
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whereof he inſtantly died, and H. hid his 
Body. This was adjudged Murder, becauſe 
he made no Reſiſtance, but came down out 
of the Tree when he was bid, and he might 


have been legally puniſhed. Term. Mich. 


4 Car. 1. Holloway's Caſe reported Cro. Car. 
p. 231. Pl. 6. Fones 14. p. 198. Pl. 12. Pal- 
mer p. 545. This Caſe is cited in Xelynge's 
Reports, put out by Lord Chief Juſtice Holt, 
at the later end, in Maugridges Caſe, . 127. 

A. of the Age of thirteen Years was 
burned for killing of her Miſtreſs, which is 
Petty Treaſon. Term. Trin. 12 Ed. 3. Lib. 
Aſſiz. f. 37. Pl. zo. | 

A. within the Age of nine Years killed- 
one within the Age of nine Years, and hid 
the Body. Adjudged Murder, bur faid to 
be no Murder if an Infant or a Man of no 
Diſcretion kills another. Term. Hill. 5 H. 7. 
| f. I. b. Beverly s Caſe. Lib. 4. 126. Plowa 
Com. f. 19. 2. "Freak 

If 4. challengeth B. to fight with him, 
and the Challenge is ſent, and received and 
pawſed upon, and they afterwards meet 
and fight, and Death enſues; this is Mur- 
der: And ſo it was adjudged by all the 
Judges B. R. Term. Mich. 8 Fac. 1. in Mor- 
gan's Caſe. 1 Bulſtr. p. 85, 86. And it was 
there ſaid by Telrerton, That it had been 
before ſo adjudged, in the Caſe of Sir Tho- 
mas Lucas, and that he was hanged, 

H. and another with him came to the 
Lodging of .B. and when they were come 
in, the other Map took down & Sword in 
| K 5 the 
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the Scabbard which hung there, and ſtaod 


at the Door of B. 's Chamber with the Sword 


in his Hand, but not drawn, and kept the 
Door to keep B. from going out, till they 
might bring a Baily to arreſt B. for a Debt 
which he owed H. Upon ſome Diſcourſe 
between B. and H. B. takes a Dagger out 
of his Pocket and ſtabs H. and kills him. 
This was adjudged Murder at Common Law, 
but not within the Statute 1 Fac. 1. cap. 8. 
againſt Stabbing. Mich. Term. 1655. Style's 
Rep. 5. 467. Buckner's Cale, © | 

If upon an Affray made, the Conſtable, 
and others to aſſiſt him, come to ſuppreſs 
the Fray, and to preſerve the Peace; and 
the Conſtable or any of his Aſſiſtants are 
killed; that is Murder. So reſolved in 
2 Caſe, Term. Trin. 28 Eliz. Co. Lit. 4. 

40. 5. | 7 

If any Magiſtrate or Miniſter of Juftice, 
in Execution of their Office, or in keep- 
ing the Peace, according to the Duty cf 
their Office, are flain, that is Murder for 
their Contempt and Diſobedience to the 
| King and to the Law ; for it is contra poteſa- 
ten: Regis & Legiss And therefore it a 
Sheriff, Juftice of Peace, High Conſtable, 
Petty Conſtable, or Watchman, or any o- 
ther Miniſter, or any other who comes to 
their Aid or to their Aſſiſtance in doing 
their Duty, are flain ; that is Murder, And 


ſo it was reſolved by all the Judges of Eng- 


land in Ma kallee's Caſe. Term. Paſ.h. 9 Fa. 
1. Co. Lit. 9. f. 68. a. b. and in Cro. Fac. 279, 
5 TS | 290, 


Murder. 203 
280. Pl. 10. Co. 3 tuft, p. 52. Term. Paſch. 
s Car. 1. Cro. Car. pag. 183. Pl, 1. Thomas 

| Peas's Cale; and in Kelynge's Rep. p. 66. 
Tho. Thomſon's Ca ſe: But there it is ſaid, 
That the Perſon who kills had no Notice 
that the Perſon killed came to aſſiſt the Of- 
ficer, elſe it will be but Manſlaughtes. And 
fo adjudged in that Caſe, 

A. goes with Malice prepenſe to fight 
with B. and to kill him. C. goes on a ſud- 
den, withour Malice, to take the part of 4. 
and they kill B. this is Murder in A. and 
Manſlaughter in C. 1 Mar. at the Seſſions 
in Salop, Salisbæry's Caſe. Plocv. Com. f. 100. 
a, b. 
 Fhere was a Conſpiracy to kibl A. and no- 
Malice againſt his Servant: The Servant of 
A. is ſtain, the Malice againſt 4. ſhall ex- 
tend to his Servant, and the killing the Ser- 
vant is Murder. So adjudged in Salisbury 3 
Caſe, wt ſupra. 

If twenty come with an Intention to kill 
a Man, tho' but one kills him, yet they are 
all guilty of Murder. Term. Mich. 11 . 4» 
13 5. Pl. 30. 1 0 

Where Feb de ſe is caſt into the Sea, or 
conveyed or buried in ſo private and ſecret 
a Manner, that the Coroner cannot have a 
view of the Body, and by conſequence can- 
not inquire of it; the Juſtices of Peace and 
all others, who have Power and Authority 
to inquire of Felonics, may take a Preſent- 
ment of it, becauſe it is Felony, and that 
will intitle the Crown to his Goods and 


* 


204. Murder. 
Chattels. Term. Paſch. 43 Elix. B. R. Re- 
ſolved in Foxley's Caſe, Co. Lit. 5. 110. þ, 
Term. Hill. 2 Car. 1. Poph. Rep. p. 204. Roll, 
Nep. 1. Pl. 17. The ſame Reſolution, with 
this Addition by Judge Hougbton, That it 
ought to be preſented and found at the Seſ- 
fions of the Peace. This was Term. Tin. 
13 Fac. 1. and Term. Mich. 15 Car. 1. B. R. 
Newman's Caſc, Roll's Abr. p. 96. Pl. 3. 
Declared for Law. Trin. Term. 13 Fac. I. 
Noy's Rep. p. 8 7. Rolle's Rep. 1. p. 217. Pl. 1). 
A Man non compos mentis ſhall not loſe his 
Life, nor forfeit any Thing for Murder or 
Felony. Term. Mich. 21 H. 7. f. 31. b. Pl. 
16. Term. Paſch. 4 Ed. 6. Plow. Com. f. 19. a. 
F. N. B. f. 202. b. Term. Paſ h. 21 Fac. 1, 
Relle's Rep. 2. p. 324. Rolle's Abr. 2. p. 547. 
N 5. Term. Paſch. 1 Fac. 1. B. R. Co. Rep 4. 
p. 124. a. Beverley s Caſe, de non compos mentis. 
Term. Paſch. 14 Fac. 1. Hob. Rep. pag. 134 
Weaver verſus Ward. Co. Lit. f. 247. b. Term. 
Mi. h. 4 & 5 Eliz. Plow.” Com. fol. 260. a, 
Hales verſus Petite. Kelynge's Rep. p. 53 
If a Man that is a Lunatick ſtabs himſelf, 
or otherwiſe wounds himſelf mortally, and 
after that becomes of found Mind, and then 
dies of his Wounds, he in that Caſe forfeits 
nothing, becauſe the Law reſpects the Con- 
dition he was in, when he wounded him- 
ſelf, and not what he was in when he died. 
Fitz. Abr. Tit. Coron. f. 217. Pl. 244. Term. 
Paſch. 22 Ed. 3. Term. Mich. 4 & 5 Eliz. 
Plow. Com. f. 200. 4. Hales verſus Petite. 


* 
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A Leaſe for Years is made to Huband 
and Wife, the Husband is Flo de ſe, the 
Leaſe is forfeited. So adjudged Mich. 4 & *; 


5 Elix. Plow. Com. f. 258. Dame Hale contra 
Petite. i 
Debt due to Felo de ſe upon ſimple Con- 
tract, is not forfeited to the Crown. Term. 
Paſch. 9 Elix. Dyer f. 262. a. 

A Man who is bound with two Sureties 
for 40 J. to be paid at two Days, by Inden- 


ture ſold them Beaſts for 30 J. paid, provi-: 


ded, Thar if he ſaved them harmleſs, the 
| Sale ſhould be void. He failed the firſt 
Payment, and afterwards he became Felo ae 


| ſe; and the Beaſts having been always in his 


Poſſeſſion, adjudged that they were for- 
feited. Term. Paſch. 4 & 5 Ph. & Mar. 
Lyer 1 60. b. Pl. 44. | 

Four Men were indicted for conſpiring 
to enter into the Kirg's Park, and there 
hunting, killing and carrying away the 
King's Deer, and conſpiring to Kill any one 
who ſhould oppoſe them, and making an 
Aſſault upon two of the Keeper's Servants, 
and killing one of them ; and though it 
was proved, 
aſſaulted them firſt, and willed them to 
ſand, and they fled, and one of the Keep- 
er's Servants diſcharged a Piece at them, 
and yet they fled, until one of the Keeper's 
Men did hurt one of the Malefactors, and 
then, and not before, they killed one of 
the Keeper's Servants; yet it was adjudged 
Murder ; for they being doing an 9 
5 — 2 


That the Keeper's Servants 
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Ad, the Law implies the Malice, and they 7 
ought not to have fled, but to have yield- a 
ed themſelves to the Keepers when they (ce: 
were required. But if a Park-keeper kills I the 
any Perfon out of private Malice, who thr 
comes into a Park without any intent to in 
hunt; that will be Murder in the Keeper, 14 
Term. Mich. 17 Fac. 1. Roger Wormall, Re- WY as: 
land Triftram, Thomas Baxzcks and Euſtace iſ Car 
Kelly's Caſe. Roll. Reb 2. p. 120. Palmer's 
Rep. p. 35. S. C. See Title Felony by Statute. ane 
If two be fighting, and there are others ſig 
looking on, who do not endeayour to part | thc 
them; if one be killed, the Lookers on may MW Th 
be indifted, and fined. Popham and Telver- ma 
ton ſaid ſo upon the Trial of one Wilbum Go. 


for the Death of Potter. Noy's Rep. p. 50. 
If one gives the Cauſe and Provocation, to 
i and ſends a Challenge, and the other ac- MW Ni 


cepts it; and upon this they meet and fight; ¶ Eil 
and he which ſends the Challenge is killed: MW M. 
This is Murder in the other; for jt is nt Va 
material in the Law, who begins the Quar- W Re 
rel (fo as there was a former Quarrel) and 
the Malice ſtill continuing until the laſt Tan 
ſtroke given: For the —_— is this, If po 
they are once reconciled for the firſt matter, I wi 
and afterwards they happen to fall out Go 
again ſuddenly, and do fight, and the one i thi 
kills the other; this is but Manſlaughter. lee 
Term. Paſch. 14 Fac. 1. Bulſtr. Rep. 3. p. 171. ha 
The Xing againſt Tavernor. Roll. Rep. I. þ in 
360. Ph, I2. o. C. aol N 


— — — 


F, 
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E and O. were in a Field fighting upon 
a Quarrel, Sir M. C. caſually riding by, and 
ſeeing the Fight, and his Kinſman one of 
them, rides in, draws his Sword, thruſt O. 
through, and killed him, This is Manſlaugh- 
in Sir M. C. and Murder in E Term. Trin. 
14 Fac. I. Bulſtr. Rep. 3. p. 206. The King 
againſt Sir Matthew Cary and Ferdinando 
Cary. 

A Man beats a Woman big with Child, 
and after the Child is born alive, bur hath 
ſigns and bruifes in his Body, received by 


the Battery, and afterwards the Child dies: 


This is Murder in him that beat the Wo- 
man, Otherwiſe if the Child be born dead. 
Goldsb, Rep. p. 176. Pl. 110. 

A Woman Servant conſpires with F. S. 
to roh her Miftreſs; F. S. comes in the 
Night, ſhe hides him, and afterwards F. S. 
kills the Miſtreſs. This is Murder in the 
Man and Petty Treaſon in the Woman-Ser- 
rant. Term. Mih. 10 & 11 Eliz. Moor's 
Rep. p. 91. Pl. 227. | 

On St. David's Day, D. being a Welſhman, 
and having a Leek in his Hat, one R. 
pointing to a Fack of Lent, there hanged 
with a Leek, and ſaying to D. Look on your 


Countryman, D. took up a Hammer and 


threw it at R. but miſſing R. hit and kit- 
led M. who had no Weapon drawn, nor R. 
having then ſtricken the ſaid D. D. was 


indicted at the Seſſions in the Old 91 
1 


And it was agreed by the two Chief Ju 
ces, Chief Baron Foxes, the three other 


Barons 
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Barons and Crawley, That this was not within 
the Statute of Stabbing. 15 Car. 1. Fones' 
Rep. p. 432. Pl. 4. Williams's Caſe. 

A Man may be indi&ed for the Murder 
of a Man unknown. Plow. Com. Term. Hil. 
6 & 7 Ed. 6. f. 85. b. 2. Mar. p. 129. 4. 

The Sentence in Murder cannot be al. 
tered, but the Body is at the King's Plea- 
ſure. Term. Mich. 4 Car. 1. Lit. Rep. p. 237, 
in Felton's Caſe, who ſtabbed the Duke of 
Buckingham. 

Diverſe Men playing at Bowls, two of 
them fell out, and quarrelled, and a third 
who had not any Quarrel, in revenge of his 
Friend, ſtruck the other with a Bowl, of 
which Blow he died. This was held Man- 
ſlaughter for this Reaſon, That it happened 

upon a ſudden Motion in revenge of his 
* Term. Trin. 9 Fac. 1. Co. Rep. 1% 
8). 5 
: F. R. was indicted for the Murder of 
W. D. and a ſpecial Verdict found, and 
removed by Certiorari into B. R. The Calc 
was thus: N. R. Son of F. R. fighting with 
F. D. in a Field a Mile diſtance from the 
Houſe of F. R. F. D. beat W. R. ſo as his 
Noſe bled; and he run home to his Father 
and complained to him of the Battery: 
Whereupon he inſtantly went into the Field, 
and finding him, called him Villain and 
other opprobrious Terms, and ſtruk him 
with a little Cudgel, of which ſtroke he af. 
terwards died. All the Court reſolved, 
That this was but Manſlaughter ; for the 
CE Bis: going 
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going upon the Complaint of his Son, not 
having any Malice before, and in that An- 
ger beating him, of which ſtroke he died; 
MW the Law ſhall allow it to be upon that ſud- 
den occaſion, and ſtirring of Blood, being 
alſo provoked at the Sight of his Son's 
Blood; and though the Diſtance was a Mile, 


| 
Jet it is not material. Term. Hill. 9 Fac. 1. 


WH Cro. Fac. p. 296. Pl. 1. B. R. Co. 12. pag. 8. 
S. C. Godb. p. 182. Pl. 260. S. C. | 

On Monday W. beat B. on Tueſday N. 
[WW flurted B. on the Noſe; on Wedneſday M. 
and F. walking by B's Shop, made a wry 
Mouth at B. upon which B. came out of 


his Shop with a ſhort Sword behind the 


Back of W. and gave him a great ſtroke 
upon the Calf of the Leg, whereof he died. 
The Court directed the Jury to find this 
Murder. Noy's Rep. p. 171. . 

It was adjudged upon Statute 1 Fac. 1. 
cap. 22. which makes deſperate Stabbing to 


Party had a Cudgel in his Hand, that that 
was a Weapon drawn within the Intent of 
the Statute 5 Fac. And the Party was 
thereupon arraigned of Felony, and not of 
Murder. 5 Fac. 1. At the Seſſions in the 
O Baily. Godb. Rep. p. 154+ Pl. 204. 

In Dacre's Caſe, who was arraigned for 
the Death of William Dutton; Ley Ch. Juſt. 
delivered it for Law, That if two Men vo- 
luntarily fight together, and the one kills 
the other, if it be upon a ſudden Quarrel, 


that the ſame is but Manſlaughter, And if 


two 


be Felony without Clergy, That becauſe the 
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two Men fight together, and the one fie; 
as far as he can, and he which flicth kills 
him who purſueth him, the ſame is Se defer- 
dendo. Alſo if one Man aſſaults another 
upon the Highway, and he who is aſſaulted 
killeth the other, he ſhall forfeit neither 
Life nor Lands, nor Goods, if be that Filled 
the other fled ſo far as he could. Term. 
Paſch. 21 Fac. 4. B. R. Godb. p. 288. Pl. 415. 
Dacre's Caſe, S. P. Co. Rep. 5. 91. b. Se- 
main's Cale, Lit. 11. f. 82. b. Lewis Bowle's 
Caſe. 85 | 
S. P. Kelynge's Rep. p. 55. Agreed by all 
the Judges, That no Words, be they what 
they will, are in Law ſuch a Provocation, as 
(if a Man kill another for Words only,) 
will diminiſh the Offence from Murder to 
Manſlaughter. As ſuppoſe one calls ano- 
ther Son of a Whore, or gives him the Lie, 
and thereupon he to whom the Words are 
iven, kills the other; this is Murder : But 
if upon Words both the Parties ſuddenly 
fight, and one kill the other, that is but 
Manflaughter. The Lord Morley's Caſe. 
A Keeper of a Park and his Son finding 
divers Hunters and Ma lefactors in the Park 
with Weapons, willed them to yield them- 
felves, who would not: But one of them 
ſhot an Arrow, and hit the Keeper's Son 
on the Breaſt, and after they cloſed and 
fought with the Keeper and his Son, and 
the Keeper was ſlain. This was held to be 
Murder by Sir Chriſtopher Wray, Chief Ju- 
ſtice of B. R. Sir Edmond Anderſon, Chief 
| Juſtice 
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Juſtice of C. B. Sir Roger Manwood, Chief 
baron, and Shute ſecond Baron: For all 
ircumſtances conſidered, that is, The aſ- 
embling to do an AQ unlawful, and com- 


ered by ſhooting an Arrow, doth declare 
heir Intention to be malicious againſt ſuch 
is ſhould withſtand them. At an Aſſembly 
it Serjeants Inn in Fleet-ſtreet, 16 December, 
27 Eliz. Savil's Rep. p. 67. Pl. 139. 

Sir H. E Bart. was indicted as Kt. for 
Murder of one whom N. felonioufly mur- 
b dered, and that Sir H. F. was preſent, aid- 
Eng and aſſiſting: Upon this Sir H. F. being 
5 Wrraigned, ſaid, That he vas never Knighted ; 
/ Which being confeſſed, the Indictment was 
eld not to be ſufficient ; and he was in- 
lited de novo, as Baronet: And upon his 
rial it appeared, That he was arreſted for 
Debt, and that N. was his Servant, and 1n 
deking to reſcue him, as was pretended, 
e killed S. but becauſe the Warrant to ar- 

reſt him was by the Name of Sir H. F. 

Knight, and he never was a Knight, 1t was 

held by all the Court, That it was a vari- 

ance in an eſſential part of the Name; and 
§. had no Authority by that Warrant to 
arreſt Sir H. F. Bart. So it is an ill War- 
rant, and the killing an Officer in execu- 
JW ting that Warrant, cannot be Murder, be- 

cauſe no good Warrant. But upon the E- 

vidence it appeared clearly, That Sir H. E. 

upon the Arreſt obeyed, and was put into 

an Houſe before the Fighting between the 


Officer 


ng with Weapons, and the firſt Aſſault of- 
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| n | 
Officer and his Servant. And he was ae 


Jas 
n 


quitted. Term. Trin. 10 Car. 1. Cro. Car. r 
371. Pl. 6. Sir Henry Ferrey's Caſe. S. Nun 
Jones Rep. p. 346. 7 14 
Sir C. S. and 4. were indicted and trie E 
for killing one of the Bailiffs who arreſteſ Prot 
the ſaid S. near Charing-Croſs. And tt v. 
Court reſolved, 1ſt, That all that were prend 
ſent and aſſiſting the ſaid S. knowing of tou 
Arreſt, were Prineipal Murderers. 20% f t 
That though the Truth of the Caſe wake; 
That Sir C. S. was arreſted and carried of Hot 
of the Company by ſome of the Bailiffs Ia. 
fore the Wound given to one of the BailihMhe 
whereof he died; yet Sir C. S. was a Prinifif t! 
cipal Murderer. 3dly, That if any niſhot 


knowing the Cauſe of their ſtruggling, but 
becauſe he ſees Swords drawn, and to thi 
Intent to prevent Miſchief (which was tht 
Caſe of 4.) comes in and defends the Part 
arreſted ; that is not Murder in him. 4 
was acquitted, and Sir C. S. was pardoneiſif the 
Term. Mich. 15 Car. 2. B. R. Siderf. I. p. Ma 
The King againſt Sir Charles Stanley, of i app 
| Earl of Derby's Family, and one Andreui on 
Kelynge's Rep. p. 86. S. C. 5 
4 | B. was indicted for intending to Murdeyl set 
1 the Maſter of the Rolls, and for offerug Ca 
100. to F. S. to do it; and for ſaying agr 
That if he would not, he would do it him Me 
ſelf: He was convicted, and it was movedi ter 
That this being an Intent only, was not in M. 
dictable. But the Court declared it wa He 
a very great Offence and fincable, and 3 
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n for three Months, and to find Sureties 
or his good Behaviour during his Life. 
erm. Mich. 16. Car. 2. B. 4 Levinx. Rep. Is 
46. Bacon's Caſe. | 

Y E. R. was indicted for killing N. R. his 
Brother. And upon the Evidence given, 
t was reſolved by Chief Juſtice Bridgman, 
nd Judge Kelynge, That if one gives 
Wounds to another, who negleQs the Cure 


eep that Rule which a Perſon wounded 
1onld do: Yer if he dies, it is Murder or 
Manſlaughter, according as the Caſe is, in 
the Perſon who gave the Wounds ; becauſe 
if the Wounds had not been, the Perſon had 
ot died; and therefore Negle& or Diſorder 
in the Perſon who received the Wounds, 
all not excnſe the Perſon who gave them. 
14 October, 14 Car. 2. At Newgate Seſſions. 
Kelynge's Rep. p. 26. Edward Peay's Caſe. 
F. L. being indifted for Murder, upon 
the Evidence it was agreed, That if one 
Man kill another, and no ſudden Quarrel 


on the Party indicted to prove the ſudden 
Quarrel. 14 Octob. 14 Car. 2. At Newgate 
Sections, Kelynge's Rep. pag. 26. Fobn Legg's 


agreed, That if two Men fall out in the 
Morning, and meet, and fight in the Af- 


Murder: For there was Time to allay the 
Heat, and their After- meeting is of Malice, 


14 


as fined 1000 Marks, committed to Pri- 


pf them, or is diſorderly, and doth not 


appeareth, this is Murder; and it lieth up- 


Caſe, In the ſame Caſe it was further 


ternoon, and one of them is ſlain ; this is 


* ” - 0.4L 
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14 Offob. 14 Car. 2, At Newgate Seſſom on 
 Kelynge's Rep. p. 27. | "WM 
| an Officer or other Perſon kill an 
ther in preſerving the Peace ; or a Parent 
Maſter or School-Maſter, kill his Child, Ser: 
vant or Scholar, in chaſtiſing or correCting 
him; it is inquirable, whether in preſeryin 
the Peace it was not committed wilfully an 
on purpoſe, under pretext of keeping th 
Peace; and as to a Maſter or Parent, wkeM 
ther 1t was beſides his or their intent or pur 
oſe; for the Cireumſtances may make it 
Murder, Kelynge's Rep. p. 28. 5 
In Murder, if Husband and Wife join in 
it, they are both cqually guilty. So reſol 
ved by all the Judges, 13 June, 16 Car. !, 
Kelynge's Rep. p. 31. | 
A. B. was indicted for murdering he 
Male Baſtard-Child : And upon the Eu 
dence it appeared, That ſhe lived in a Chan- 
| ber by her ſelf, and went to Bed on Thu: 
day Night well, without any Pain, and in 
je the middle of the Night ſhe awaked full 
i Pain, and knocked for ſome Body to come 
to her; and one Woman heard her knock, 
but came not to her; and the ſame Night 
the was delivered of a Child, and after fv 
put the Child in a Trunk, and did not dil 
cover it until Friday Night following: This 
q being found ſpecially 31 Aug. 16 Car. % 
> before Chief Juſtice Bridgman, Judge Ke 
lynge, and Recorder Wylde, to have Advice 
of all the Judges, whether that knooking 


for help at the Time of her Trayel (tho ſue 
con- 
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ancealed it after one Day) exempts her 
rom the Statute, for there was no ſign of 
wy hurt upon the Body of the Child. It 
uus agreed by tha Judges, That f there be 
e intent in the Woman to conceal the 
a, then it is Murder by the Statute, tho” 
18, Truth the Child was dead-born. But if 
Where was no intent to conceal it, or if ſhe 
i onfeſs her ſelf with Child beforehand, and 

ze ſtor ſhe is ſurpriſed and delivered, no Bo- 
Sy being with her; this is not within the 
tatute, becauſs there was no intent to 
| Wonceal it; and therefore if there be no ſign 
f hurt upon the Child, it is no Murder. 
Nehrge's Rep. p. 32. Anne Davis's Caſe. 

If upon Words two Men grow to Anger, 
ind afrerwards they ſuppreſs that Anger, and 
hen fall into other Diſcourſe, or have other 
diverſions for ſuch a ſpace of Time, as in 
reaſonable intendment, their heat might 
de cooled, and ſome time after they draw 
ne upon the other and fight, and one is 
led; this is Murder, becauſe being at- 
tended with ſuch Circumſtances, as it is 
reaſonably ſuppoſed to be a deliberate Act, 
nd premeditated Revenge upon the firſt 
Quarret : But the Circumſtances of ſuch an 
At being matter of Fact, the Jury are 
ages of thoſe Circumſtances. Agreed by 
the Judges at Serjeants Inn in Fleet-ſtreet, 
| 29 April, 1666, 18 Car. 2. Kelynge's Re. 

/ b. 36. : - ö + Hs 

H. H. was indicted at the Seſſions at the 
Old Bally, 25 A ril, 1666. 18 Car. 2. where 
a ſpe- 


r 


4 
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a ſpecial Verdict was found, That J. ; 
and two others, without Warrant, imp 
as Man unknown to ſerve the King in hy 
Wars againſt the Dutch: That thereupon, 
after the unknown Man was impreſt, he, 
with the ſaid J. B. went together quiet] 
into Cloth-fair, and H. H. and three other 
purſued them, and overtaking F. B. ant 
the impreſt Man, and the two other Men, 
required to ſee their Warrant; and 5.3 
ſhewed them a Paper, which H. H. and the 
three others ſaid was no Warrant; and im- 
mediately H. H. and the three others drey 
their Swords to reſcue the ſaid impreſt Man, 
and did thruſt at the ſaid F. B. and there 
upon the ſaid F. B. and the two others with 
him did draw their Swords and fight toge. 
ther, and H. H. did give a Wound to the 
ſaid F. B. whereof he inſtantly died. Thi 


vas removed into B. R. and adjudged to be 


Murder. Kelynge's Rep. pag. 59, 60, 61, 6 
Hophin Hugget's Caſe. In Holt's Argument 
in Mawgridge's Caſe, he ſays all the Judges 
of B. R. held it Murder, becauſe he mei- 
dled in a Matter in which he was not con- 
cerned; but the other eight Judges cont, 
as it ſeems, becauſe when the Liberiy 
one Subject is invaded, it affect, all the nf, 


and is a Provocation to all People, as of ill 


Example, and pernicious Conſequence; and 
three Judges of B. R. conformed to this, 
and gave Judgment accordingly, | 


7 


F. G. was: indicted for the Murder of 


. G. his Apprentice. 1 found ir 


ſpecially, That F. G. his Maſter command- 
ed him to mend certain Stamps, being part 
belonging to his Trade, which he neglected 
to do; and his ſaid Maſter asking him why 
he had not done it, and that if he would 
not ſerve him, he ſhould ſerve in Brideawell; 
and G. the Servant replying, That he had 
as good ſerve in Bridewell, as ſerve the ſaid 
G. his Maſter; the faid G. without any o- 
ther provocation, ſtruck his Apprentice with 


a Bar of Iron which he had in his Hand, 
and broke his Skull, of which he died. Al! 


the Judges of B. R. and Bridaman, Chief 
Juſtice of C. B. were of Opinion, Thar 
this was Murder; for if a Father, Maſter, 
or School-Maſter, will correct his Child, 
Servant or Scholar, they muſt do it with 
ſuch Things as are fit for Correction, and 
not with ſuch Inſtruments as may probably 
kill them. At the Seſſions at the O14 Baily, 
10 Octob. 1666. 18 Car. 2. Kelynge s Rep. p. 
64. Fobn Grey's Caſe. | 


One S. being chiding with his Servant, 


upon fome croſs Anſwer given him by his 
Servant, he having an hot Iron in his Hand, 
run it into his Servant's Belly, of which he 
died, and it was adjudged Murder. Xe- 
lynge's. Rep. p. 64. 

A Woman kicked her Child, and ſtamp'd 
upon her Belly, whercof ſhe died; adjudg- 
ed Murder, Kelynge's Rep. p. 64. 


* | A* 


I 
4 ” 
> 
+ 
7 
E= 
HF 
; 
<1 
57 


218 Murder. 


At the Seſſions of the Peace held at Guild- 
all, London Fuly, 59 Ann. Fobn Mascugridge 


of London, Gent. was indifted for killing 


William Cope Gent. which Indictment being 
delivered to the Juſtices of Gaol-Delivery 
for Newgate, he was arraigned therenpon 
and pleaded Not guilty, and the Jury found 
this Special Verdict, That William Cove was 
Licutenent of the Queen's Guards in the 
Tower, and the principal Officer then com- 
manding there, and was then upon the 
Guard in the Guard- Room; and that John 


Maeugridge was then and there by the Invi- 


tation of Mr. Cope, in Company with the 


maid William Cope, and with a certain Wo- 


man of Mr. Cope's Acquaintance ; which 
Woman Maweridee did then affront, and 


angry Words paſt between them in the 


Room, in ke Preſence of Mr. Cote and 
other Perſons there preſent, and Maavgridge 
there did threaten the Woman; Mr. Cote 
did thereupon deſire Mawpridge to forbear 
ſuch uſage of the Woman, ſaying, That he 
muſt protect the Woman: Therevpon 
Maaugridge did continue the reproachful 


Language to the Woman, and demanded” 


Satisfaction of Mr. Cope to the intent to 
provoke him to fight. Thereupon Mr. Coe 
told him, 1t was not a convenient place to 
give him Satisfaction, but at another Time 
and Place he would be ready to give it to 


nim, and in the mean time deſired him to 


he more civil, or to leave the Company: 
Thereupon Jen Maægridge roſe up, and 
4 8 Was 
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. is going ont of the Room; and ſo going 
e id ſuddenly ſmarch up a Glaſs Bottle full of 


g ine, then Randing upon the Table, and 
8 iolently threw it at him the ſaid Mr. Cope, 
yd therewith ſtruck him upon the Head; 
n Ind immediately thereupon, without any 


termiſion, drew his Sword, and thruft 
im into the left part of his Breaft, over 
ie Arm of ene Robert Martin, notwith- 
anding the endeavour nſed by the ſaid 
artin to hinder Maævgridge from killing 
Hr. Cope, and gave Mr. Cope the Wound in 
he Indi ment mentioned, whereot he im- 
> Wiediarcly died. The Jury further ſay, That 
iediately, in à little acs of Time, between 
| lavgridge his drawing his Sword and the gi- 
| ing the mortal Wound by him, Mr. Cope did 
% from the Chair where he ſat, and took an- 
e, Bottle that then ſtood #pon the Table, and 
Writ it at Mawgridge, which did hit and 
oel bis Head; that Mr. Cope bad ne 
uod in bis Hand drawn all the while; and 
hat after Maaugridge had thrown the Bottle 
Ir. Cope ſpoke not. The Record being ro- 
oved into B. R. the Caſe was argued be- 
ore all the Judges, and all of them, ex- 
ept Chief Juſtice Trevor, were of Opinion, 
That this æãvs Murder. I ſt, Becauſe it is 
plain here was Malice in Maavgridge; for 
Malice is a Deſign formed of doing Miſ- 
hicf to another, and he that deſigns and 
ſeth the Means to do ill, is malicious. Co. 
Inſt. 42. He that doth a violent Act vo- 
untarily, doth it of Malice prepenſe. Co. 


L 2 3 Int, 
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3 Inf. 62. If a cruel Act be done voluntz 
rily, the Law will imply Malice: There 
fore when a Man ſhall without any Proys- 
cation ſtab another with a Dagger, 


knock out his Brains with a Bottle, this i 
expreſs Malice, for he 3 and pur- 


poſely did him the Miſchief: So that if the 
Bottle had killed Mr. Cope before he had re 
turned the Bottle upon Mazwgridge, that 
would have been Murder without all man- 
ner of Doubt. And his returning the Bottle 
has no manner of influence as this Caſe is, 
for Macxvgridge, by his throwing the Bottle, 
manifeſted a malicious Deſign, His Sword 
was drawn immediately to ſupply the Mi- 
chief the Bottle might fall ſhort of; and 


the throwing the Bottle by Captain Cy 


was juſtifiable and lawful; and tho' he had 
wounded Mawzridge, he might ha vo juſth- 
ed in an Action of Aſſault and Battery, and 
therefore cannot be any Provocation for 
M.weridge to ſtab him with his Sword. 
Chief Juſtice Holt held, That no, Words ef 
Reproach or Infamy are ſufficient to pro- 
voke another to ſuch a Degree of Anger, as 


to ſtrike or aſſault the provoking Party with 


a Sword, or to throw a Bottle at him, or 
ſtrike him with any other Weapon that may 
kill him; but if the Perſon provoking be 
thereby killed, it 1s Murder ; and cited the 
Reſolution of the Judges in Lord Morley 
Caſe before, p. 210. 

He alſo held, That no affronting Geſtures 
are ſufficient, tho' never ſo reproachful. 


He 
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He alſo held, That if one Man be treſ- 


Ic N paſſing upon another, breaking his Hedges 
voor the like, and the Owner or his Servant 
er mall upon fight thereof take up an Hedges 
stake, ond knock him on the Head; That 
u- will be Murder, becauſe it was a violent 
the Wag, beyond the proportion of the Provoca- 
re- ; 


ion, as in Holloway Caſe before, p. 200. 
He alſo held, That if a Parent or Mafter 


miſcarriage of the Child or Servant, and he 
corrects him with a moderate Weapon, and 
by chance hits him an unlucky Stroke, ſo 
as to kill him, that is Miſadventure ; bn: 
il if with an 1mproper Inſtrument, it is Mus- 
na der; as in Grey's Caſe before, p. 21). | 
e alſo held, That if a Man upon a ſud- 
aden Diſappointment by another, ſhall reſort 
it violently to that other Man's Houſe to ex- 


16 poſtulate with him, end with his Sword ſhalf 


 WFendeavour to force his Entrance to com- 
pel that other to perform his Promiſe, or 
 Wotherwiſe to comply with his Defire, and 
the Owner ſhall ſet himſelf in oppoſition to 
him, and he ſhall paſs at him, and kill the 
Oxner of the Houle; it is Murder. 

But he alſo held, That if one Man upon 
angry Words ſhall make an Aſſault upon 
another, either by pulling him by the Noſe, 
or flipping upon the Fore-head; and he 
that is ſo aſſaulted ſhall draw his Sword and 


> T 


WW f VY TY aw 


| by the Perſon killed, and with an indigni- 
Wh ty 


he provoked to a degree of Paſſion by ſome 
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immediately run the other through; that is 
but Manflaughier ; for the Peace is broken 
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| ſides, he that was ſo affronted might res. 
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ty to him that received the Aſſault: ge. 


ſonably apprehend, That he that treatet 
him in that manner might have ſome fur. 
ther Deſign upon him. He cited Puckrer 
C. ſe before, p. 202. Vide S. C. Style's Rep. 46; 
He further held, That if a Man's Friend 
be aſſaulted by another, or engaged in x 
Quarrel that comes to Blows ; and he, in 
the Vindication of his Friend, ſhall on! 
ſudden take up a miſchievous Inftrument 
and kill his Friend's Adverſary; this is bu 
Manſlaughter. | | 

He further held, That if a Man perceive 
another by Force to be injuriouſly treated, 
preſſed and reftrained of his Liberty, tho 
the Perſon abuſed doth not. complain or cal 
for Aid or Afﬀiſtance, and others out o 
Compaſhon ſhall come to his Reſcue, and 
kill any of thoſe who ſhall reſtrain him; 
this is Manſlaughter ; as in Huget's Caſe be. 
Fore, b. 216: - 

He further held, That when a Man ö 
taken in Adultery with another Man's Wite, 
f the Husband kill him, it is bare Mar 
flaughter; as in Manning's Caſe Keb. Re 
pt. 2. p. 829. Pl. 49. S. C. 


Might⸗Alalkers. Vide p. 33. in Arreſt and 
: | Jwpziſonment. * 


Mulkance. 


r Eng oO 


Wa 


ae as a am us ie . om: r end ood 


Juſance- 


N E meer eredting of a Dove-coat, if 

there be no Doves kept in it, is no 
Nuſance. Holden by all the Judges. Term. 
Mich. 14 Fac. 1. B. R. Godb. Reb. pag. 284. 
Pl. 406. Veſey's Caſe. Fhe contrary adjudg- 
ed, B. R. 16 Fac. 1. in the Earl of Nor- 
thumberland's Caſe, reported in Popb. Refs 
141. Cro. Far. 490. Pl. 11. Roll. Rep. 2. 

The Owner of the Glaſs-houſe at Lambeth 
was indicted for maintaining that Houſe, 
being a Nuſance, and was convicted and 
fined ; and now it was moved, That by the 
Act of general Pardon, the Defendant was 
excuſed and diſcharged, both as to the Fine, 
and the Abatement of the Nuſance: Bus 
the Court upon Conſideration held, Thar 
he ſhould be diſcharged oniy as to the 
Fine, and not as to the Abatement, for thar 
is not a Puniſhment of the Party, but a. 
Removal of that which is a Grievance to 
other People; and any Perſon may abate 
a common Nuſance. 2 Salk. 458. Rex & 
Regina verſus Wilcox. Hill. 1 N. & Ad. B. R. 


4 D2ders 
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: Ozders of Seſſions. 


N dict ment for Non- performance of an 

1 Order of Seſſions, requiring him to re- 

lieve and maintain his Son's Wife. Quaſh- 

ed, becauſe it was only ſaid, ad General 
Seſſon, and not ſaid Quarterial', as it ſhould 
be, per Stat. 43 Eliz, they may hold other 
General Seſſions, but are required to hold 
four Quarter Seſſions. Comberb. p. 418. Rex 


verſus Curnoc ł. 


An Order was made at the Seſſions upon 
an Appeal; afterwards at a ſubſequent Seſ. 
ſions, they ſet aſide the former Order of 
Seſſions, being of Opinion, that it was ob- 
tained by Surprize. Holt Chief Juſtice, 
This Order muſt be ſer aſide, for they have 
no ſuch Authority. bid. Iuter the Pariſhes 
of Coch geld and Boxton. 
The Defendant being Overſcer of the 
Poor, was indicted for not obeying an Or- 
der of Seſſions, concerning the Settlement 
of a Poor Man. The Indidment was quaſh- 
ed, becauſe it recited Onod cum ordinatum 
fait, &c. Whereas it ſhould have been ah- 
ſolute, without the Cm. Comberb. 215. Rex 
verſus Pope. 


£vers 
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Overſeers ok the Pooꝛs Ac- 


e- | | 

l The Church- warden of Hadley, was 
y P. committed by the next Juſtices, as 
80 hurch-warden, without Bail, for refuſeng 


jo give an Account of Maney received and 
ichurſed by him, and all ſuch Things as 
concern his Office: Upon an Habeas Corpus 
he was diſcharged ; for the Juſtices ought in 
their Mittimus to have ſer forth, That he 
was Overſeer of the Poor, which by 43 
Eliz, cap. 2. is annexed to his Office as 


Church warden, and the Juſtices have no 


Power over him caaterus Church-warden, 
but quatenus Overſcer. Term. Mich. 15 Car: 
2. B. R. Reb. Rep. 1 ft. p. 574. PL 32. The 
Xing againſt Pe. E. 

An Overſeer was indicted for not ma- 
king up his Account. It was objefted, 
that this was a new Offence, for which a 
ſpecial Remedy was given by the Stat. 45 
Eliz. and therefore not puniſhable by In- 
dictment. 2 Cro. 643. Caftel's Caſe, Noob 
inclined to that Opinion. Holt ſaid, here 
they are to commit ſpecially, according to 
their Power, until the Party do account; 
and not until delivered by due Courſe © 
| law: For if ſo committed, we ſhould diſ- 
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charge him upon a Habeas Corpus. Comberi, 
374. Rex verius Hummings. 

Three Juſtices took the Account of the 
Church-wardens and Overſcers of the Por 
of Topſham, for the Year 1697. And ad 
judged, that there was due from them ty 
the Pariſhioners of Topſham 691. 85. 104 
for the Repayment whereof to the ſuecced. 
ing Orerſcers for the Year 1698, the ſu. 
ſtices made an Order, to which it was er 
cepted, That the Juſtices had no Power tg 
make ſuch Order, but only to iſſue War- 
rants to diſtrain; but the Court ruled the 


mM Cond 2 — 


> ca kg 


| Order to be well made, and confirmed the 
ſi ſame. 2 Salk. pag. 484. The Caſe of the 
+ Church wardens of Topſpam. Hill. 10 V.; 


B. R. | | 
An Order was made at the Quarter: Seſſ- 
ons upon Appeal. The Caſe was, Hedges 
an Overſeer of the Poor, accounted before 
two Juſtices, and this Account was allowed 
The Pariſh appealed to the Quarter Selh- 
ons from this Allowance ; and they dil. 
lowed the Account, and ordered him to 
4 pay ſo much over, which they adjudgcd to 
G be in his Hands; and for not doing this, 
a they committed him: On Motion to quaſh 
| this Order, becauſe by 43 Eliz. cap. 2. ſect 
4. they ſhould have levicd the Arrears by 
fl Diſtreſs and Sale, and in Default of Di- 
it ſtreſs have committed him. And the whole 
= Court agreed, That the Juſtices at the Scl- 
7 ſions, upon the Appeal, muſt execute then | 
och 
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ber judgment in the ſame manner, as the two» 
; Juſtices muſt do. And that the two Juſtices: 
th muſt ha ve ſent their Proceſs to diftrain, and 
upon a Return to that, that there was no» 
Diſtreſs, ſhould have committed him 2: 
Salk, 53 3. Dom” Regina verſus Hedges. Mich. 
4 Ann. B. R. | | : 


PDapiſts o2 Popiſch Recuſants.. 


b AM, was indicted, That he being a? 
5 convicted Recuſant departed above: 
„fire Miles from his Abode againſt the Sta- 
tute, He pleaded, That he informed R S. 
W. B. and two other Juſtices of Peace ob 
the County (the ſaid. V. B. being a Depu- 
ty Lieutenant there} that he had urgent. 
Occaſions to go to London, about Buſineſs- 
concerning his Eſtate, and made Oath be- 
fore them that it was true: Whereupon- 
they by Writing under their Seals, gave: 
Licence to him to go to London, or to others 
Places, as his Buſineſs required, for ſix; 
Months. All the Court were of. Opinion, 
That this Licence was not gobd, for it, 
ought to be by four Jjuſtices beſides rhe, 
Deputy-Licutenaut; and that bis Aſſent. 


ought. 


228 Papiſts 02 Popiſh, See. 
onght to be by it ſelf, without the other 
four: And further, becauſe the Licence 
was nat under their Hands as well as 
Seals. And laſtly, becauſe it was for ur- 
gent Buſineſs, but did not ſhew the Buſi- 
neſs in particular. Term. Mich. 12 Fac. I. 
Cro. Fac. p. 352. Maxfeild's Caſe, The ſame 
Caſe is reported in Moor's Rep. pag. 836. 
Pl. 1127. and Roll. Rep. 1. pt. p. 108. PI. 47, 
And Rolle faith, That Judgment was given 
for the King. | 

One Thorowgood, a Popiſh Recuſant, be- 
mg indicted came into Court, and brought 
_ with him a Teſtimonial of his Submiſſion, 
according to 35 Eliz. cap. 4. But the Court, 
before they diſcharged him, made him in 
the Preſence of the Court upon his Knees, 
make another Submiſhon, according as ths 
Clerk of the Crown read to him. And 
Judge Fones ſaid to Judge Whitlock, That 
that was the Courſe of the Court. Latch. 
Rez. p. 16. Thovowgood's Cale. | 
It was held upon a Meeting of all the 
Judges, and Manwood, Chief Baron of the 
Exchequer, Shute and Clinch Barons, at 
Serjeants Inn in Fleet ſtreet, That if any pre- 
tend to have Power to abſolve or perſwade 
any from their Obedience, &c. That is 
Treaſon, altho' they did not move any to 
decline from their Obedience. And on the 
other Side, if any Perſon did move another 
to decline from their Obedience, or to pro- 
me Obedience to any pretended Authori- 
ty, Oc. altho' that he did not Feng to 
aye 
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have Power from Rome, yet it was Treaſon 
within Statute 22 Eliz, cap. 1. Term. Paſch. 
22 Eliz. Savil's Rep. p. 3. Pl. 9. This was 
the Caſe of Campion tho Jeſuit and others. 
A Popiſh Recuſant may conform at the 
Seflions of the Peace. Term. Trin. 22 Car. 1. 
B. R. Siyle's Rep. 5 26, Earl of Arundel's 
Caſe, upon an Indiament againſt him for 
Recuſancy at the Seſſions, removed by Cer- 
tiorari. c 8 | 


Pawn⸗bꝛoker. 


F a Pawn-broker refuſes upon Tender 

of the Money, to re-deliver the Goods 
pledged, he may be indicted : For being 
ſecretly pawned, it may be impoſſible to 
prove a Delivery in Trover, for want of 
Witneſſes. Per Holt Chief Juſtice, and Eyre 
Juſtice. 2 Salk. pag. 522. Anonymus. Paſch. 
5 W. & M. B. R. | 

Quere of this Caſe, which ſcems rather 
to be a Matter of Equity. | 


Vide Cheat. 


Per jurp. 
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HVerjury. 


A Man may be indicted of Perjury for 
A making a falſe Affida vit, by the Com- 
mon Law, tho' not upon the Satute 5 El:z, 
cap. 9. made againſt Perjury. Term. Mich, 
12 Fac. 1. Rolle's Rep. 1. pag. 79. Pl. 22. 
Term. Mich. 20 Fac. I. Rolle 's Rep. 2. p. 244. 
Vide Poſt. 234. 3 

A. was indicted upon Statute 5 Elz. c. 9, 


for Perjury, before Commiſſioners for ex- 


amining of Witneſſes in Chancery; and the 
Indictment was quaſhed in B. R. 1ft, Be- 
cauſe it was not ſet forth, That the Com- 
miſſion was under the Great Seal; ſo that 
it might appear, That the Commiſſionen 
had Power to take an Oath. 24dly, Becauſe 
the Indictment recited the ſaid Statute, and 
ſhews in what particular: the Oath was falſe, 


Hut did not ſhew what the Iſſue in Chan- 


cery was, ſo that it might appear, whether 
what was ſworn was material to the Iſſue, 
Term. Hill. 21 Fac. I. Rolle's Rep. 2. f. 42). 
Term. Mich. 31 & 32 Eliz. Cro. Eliz, p. 148. 
Pl. 13. Lace CG W 
Perjury in a Witneſs is puniſhable by the 


Common Law, Co. Rep. a., pag. 101. Hg 


Manneg's Caſe. Co. Inſt. 3d pt. p. 164. Term. 
Mich. 6 Fac. 1. 2 Cro. Pag. 212. Pl. 40. S. C. 


S. P. 


One Price was indicted upon Statute; 
Elix. cap. 9. for Perjury, becauſo he was 
| : Pro- 


JPerjury. 23 7 
produced as a Witneſs for the King, upon a 
Trial in an Information, and ſworn, &c. 
ſhewing the Oath and the Fallity therein: 
And the whole Court was of Opinion, That 
ſuch a Witneſs was not puniſhable by way 
of Indiament, becauſe it being the Suit of 
the King, he cannot puniſh his own Wit- 
neſs who ſwears for him. Term. Trin. 4 Fac. 
I. 2 Cro. p. 120. Pl. 2. * Price's Caſe. 2 


This Fudgment ſeems to Serjeant Hawkins. 
in his Pl. Cor. V. 1. pag. 179. not ſo eaſy 
to account for, on the Reaſon given in Cro. 
Jac. 129. for be ſays, ſurely the Opinion, That 
the King cannot by Indictment; which is his 
own proper Suit, puniſh his own Witneſs who. 
ſwears for him, cannot be agreeable to Lam : 
Becauſe however the Perjury of ſuch a Witneſs 
may ſeem to tend to promote the King's Intereſt, 
in relation to the Matter in diſpute ; yet certain- 
ly it is as heinous a Crime in its own Nature, 
and as much an Abuſe of Fuſtice, and of the 
ſame ill Conſequence to the Publick; and conſe- 
quently as worthy of the King's Reſentment, as 


if it had been taken againſt him. But he ac- 


counts for it upon another Ground, cobic h 18, 
That upon the Conſtruction of the Stat. J Eliz. 


No Perjury upon an Indictment, or erimi- 


nal Information 1s within the Statute ; and 
he ſuppoſes the Information in Price's Caſe, was 
ſuch a one; his Reaſon for that Rule is, That 
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was removed into B. R. and L. F. was 


which L. F. was indicted) provides againſt 


Words to ſuch particular Suits, by Bill, 


29. a. Flower's Caſe next citeds 


L. F. was indicted upon 5 Elz. for Per- 
jury, in giving falſe Evidence to the Grand 
Inqueſt at Wisbich Seſſions, upon an Indid- 
ment for a Riot. The Indi&ment of L. F 


diſcharged of that Indictment: For that 
Statute has two Branches; the firſt againſt 
procurers of Pegury, and that is in matters 
depending by Bill, Writ, Action or Infor- 
mation. And the ſecond Branch (upon 


them who commit Perjury, by his or their 
Depoſition, in any of the Courts above- 
mentioned, or being examined in perpetuam 
rei memoriam. And although this Clauſe 
de General, and not reſtrained by any 


Sc. as the firſt was; yet, in good Con- 
ſtruction, this Branch ſhall have reference 
to the firſt, and ſhall be expounded by it, 


—— * 4 1 * — _—_— * 8 FAY R 


it has been reſolved, That none can be guiliy of Ct 
Perjury within the Act in any Caſe, where he lc 
may not poſſibly be guilty of Subornation of ill 
Perjury, within the ſame Statute, But that C 
art of the Statute which concerns Subernation of N 


erjury, extends only to Matters depending in di 
Suit, by Writ, Action, Sr. in any wiſe V 
concerning Lands, Tenements or Heredita- la 
ments, or Goods, Chattels, Sc. Ergo, t 


The following Clauſe concerning Perjury it ſelf, It 
is under an equal Reflriftion, according to Co. 5+ | 7 


far 


0 qe 0 


108. 


for one part of the Act exponnds the other: 
For otherwiſe the Party, who commits 


Perjury, ſhall be puniſhed by the laſt 


him to commit ir, ſhall go unpuniſhed, 
which would be againſt Reaſon, and the In- 
tention of the Makers of the Act. Term. 
Mich. 40 & 41 Eliz. Co. Rep. 5. f. 99. 4s 
Fhevers Caſe. Term. Paſch. 30 Eliz. 3 Leon. 
þ, 201. Pl. 253. Matthews's Caſe. S. P. 

R. was indicted of Perjury upon 5 Elix. 
cap. 9. ſuppoſed to be committed in his 
Anſwer in the Star- Chamber, and his Exa- 
mination upon Interrogatories there, but be- 
cauſe he was not examined as a Witneſs, nor 
in perpetuam rei memoriam, he was diſcharged. 
Term. Mich. 31 & 32 Eliz. Cro. Eliz. p. 448. 
Pl. 12. Rither's Caſe. Term. Hill. 5 Fac. 1. 
Yelvertou's Rep. p. 120. Sir Robert Miller's 
Caſe, F. P. ; pound 

A Man took an Oath in the Court of 
Requeſts, in a Buſineſs there depending con- 
cerning Matter of Freehold, and was — 
ſecuted for Perjury; and the Queſtion 
was, Whether he was perjured or not, the 
Court of Requeſts having no Juriſdiftion in 
Matters which concern Freehold ? Reſolved 
dy all the Judges of England, That tho the 
Matter ſworn was in Fact falſe ; yet it re- 
lating to a Matter of Freehold, whereof 
the Court of Requeſts had no Juriſdiction, 


it was not Perjury, and he was acquitted. 


Term, Hill. 8 Fac. 1. Bulſtr. Rep. 1. p · 107 


of. was 


Branch; and he that ſuborns and procures 


. ˙ ESR 
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4 Perjury. 


Affidavit, and not ſworn in Court, Latch 


A. was proſecuted for Perjury, in ms 
king * a falſe Afidavit before Sir Robert Nil, 
who was one of the Maſters in Chancery, 
and ruled to be no Perjury, being upon an 


Rep. p. 38. and 132. Luthers verſus Holland 
Vide ante 230. 
An Indictment at Xing ſton upon Thames, 


upon the Statute for Perjury, was quaſhed 


for two Cauſes, 1ſ½, It is not expreſt in 
what County Kingſton is. 2dly, It doth not 


expreſs how the Party was perjured, for i: 


ſhews not in what Cauſe it was, nor that it 
was in giving any Evidence upon Oath ay 
a Witneſs in any Cauſe, Term. Trin. 24 
Car. 1. B. R. Style's Rep. p. 116. Cro. Eliv 


Term. Trin. 30 Eliz. p. 137. Pl. 7. Stedman's 


Caſe, and p. 148. PI. 13. Fane's Caſe. Vit: 
theſe Caſes: And Term. Mich. 37 & 33 
Eliz. Cro. Eliz. p. 428. Pl. 29. S. P. 

An Indictment of Perjury at the Seffinns 
of the Peace, was quaſhed, becauſe it did 
not appear, That any of the Juſtices, be- 


fore whom it was taken, were of the Qu 


— . — 


Perhaps the Books wherein it is held, That 
a falſe Affidavit is not deins Stat. are to be in- 


tended of extrajudicial Affidavits tantum; but 
_ all taking a falſe Oath is Perjury at Common 


Law; and therefore in this, and ſuch like doubt- 
ful Caſes, Serjeant Hawkins adviſes a Proſecu- 


tion at the Common Law, and not on the Sta- 
_ Tite. Hawk. P. C. V. I. P · 180. 


. 


+ as 


rum. Term. Trin. 24 Car. 1. Style's Rep. p. 
123, 124. 

An Indictment upon Statute 5 Eliz. c. 9. 
againſt Perjury, was quaſhed ; becauſe the 
Indictment ſaith, 'The Oarh was taken be- 


fore Baron Atkins and Serjeant Turner; but 


it doth not ſay where, whether at the Seſſi- 
ons or Aſſize s. Term. Trin. 24 Car. I. B. R. 
Style's Rep. p. 126. 

D. was indicted upon 5 Elix. cab. 4. for 
perjury; and the Indictment was, That 
tatlo per ſe ſa ro Evangelio falſs depoſuit; 
but it was not directly alledged, that he 
was ſworn. The Indictment was diſcharged ; 


for the Juſtice ſaid, When ſuch a heinous 


Crime was obje&ed againſt one, it ought 
to be fully alledged, otherwiſe it is not 


good. Term. Trin. 30 Elix. Cro. Elix. p. 105. 


Pl. 17. Dinſlowe's Caſe. | 
L. and H. were indicted upon the 5 Eliz. 


cab. 14. for Perjury, and diſcharged, be- 


cauſe the Indictment was falſe & corruptive, 
but not voluntaris. Term. Mich. 31 & 32 
Eliz, Cro. Elix. p. 147. Pl. 11. Lembro and 
Hamper's Caſe. p. 201. p. 30. S. P. 


Petit Larceny, Vide p. 7. in Acreſlary 


and Pzincipal, and p. 113. in Felony by 
Common Law, 


Petty 
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Petty Treaſon. 


IN Barney and Conven's Caſe, it was held, 

per Holt Ch. Juſt, That the Seſſions can- 
not indi& for Petty Treaſon. The Juſtices 
may take Examination and ſend them to 
the Aſſizes, and bind over Witneſſes to pre- 


fer Indictments at the Aſſizes; the Record 


to be certified thither. Comberb. p. 405. 


"0 


- Pheaſants and Partribges. 


XN Indiftment was prefer'd upon the 
"A Statute 23 Eliz. cap. 10. for taking of 
Patridges cum vetiis, & c. & aliis. Excep- 
tion was taken to it, becauſe there is no 
ſuch Word as retiis, it ſhould be retibus: 
And the Indictment was quaſhed for that 
Reaſon, --. 

Ir being a Queſtion, Whether ſuch an In- 
dictment might be taken before the Juſtices 
of the Peace, it was ruled, That Proceed- 
ings might be upon this Statute at the Seſ- 
tons, by way of Indictment, or before a 
Juſtice by Examination of Witneſſes; but 
the Juſtice can only take the Examination 
of the Witneſſes, and bind over to —_ 
Sell 
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Seſſrons. Term. Paſch. I4 Fac. 1. 3 Bul ſtr. [ f | 
9, 178, The King againſt Rivet. | i4 


Pꝛilon. Vide Franchiſes and Liberties, 
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- T PON an Order for Contribution to i | 
the Relief of a poor Pariſh, It was 


ruled that the Juſtices may either charge | 9 
particular Perſons, or the whole Pariſh, 1 
and they to levy it; but here a Sum in 
Groſs, was laid for a whole Year, which it Wl 
was objected was unreaſonable, for their |: | 
Ability may change ; nevertheleſs rhe Or- | | 
der was confirmed. Comberb. p. zog. Rex & 1 
Regina verſus Inhabitants of Knightley. —_ 
Tawny being Overſeer of the Poor of i] 
Little Port in the Iſle of Ely, laid out his 


Money in the Relief of the Poor, and was 
turned out of his Office by the Juſtices, | | 
before the End of the Year, by which 1 
Means he loſt the Opportunity of making 1 
a Rate to reimburſe himſelf : Upon this he | 
obtained a Mandamus directed to the 
Church-wardens and Overſeers of the Poor, | 
to make a Rate to reimburſe him. It was | 
argued: that there could be no ſuch Charge, oy 
| either h i 
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either at Common Law, nor by the Statute 
43 Eliz, Et per Holt Chief Juſtice, We 
cannot order the Pariſh, or Overſeers by a 
Mandamus, to make a Rate to reimburſe 
an Overſeer ; but only to raiſe Money for 


the Relief of the Poor, nor can they make 


a Rate otherwiſe. The Act of Parliament 
is expreſly ſo, and muſt be purſued. An 


Overſeer is not bound to lay out Money 


until he has it; if he does, he muſt make a 
new Rate for the Relief of rhe Poor, and 
out of that he may retain to pay himſelf, 
Tacuney ſhould have done fo; he truſted 
where he need not have done it; he has not 


purſued the Means the Statute gave him; 
and we cannot relieve him, Hill. 2 Ann. 


B. R. — Salk. 531. | 
Et nota per Cur. The Church-wardens and 
Overſeers may make a Rate of them- 


ſelves. vw | 
It was held in the Caſe of St. Leonard 
Shaed itch, Mich. 10 W. = B. R. That the 


Juſtices in Seſſions, upon an Appeal from a 


Poors Rate by particular Perſons grieved, 
may if they ſee Cauſe, ſet aſide the Rate, 


if it appears to be burthenſome; and may 
make a ncw Rate themſelves, or order the 


Churci-wardens and Overſeers to make a 

new Rate. 2 Salk. 483. | 
An Order of Seſſions was returned upon 
Stat. 43 Eliz. for taxing the Pariſhes ad- 
jacent, c. for Relief of a poor Pariſh, 
Exception was taken, 'That by the Statute, 
this ought to have been done by the two 
next 
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ext Juſtices; whereas this Order was made 

t Seſſions. Quaſhed, becauſe the Starute' 
as not purſued, and thereby an Appeal 
W * PO Comberb. pag. 25. Rex verſus 
gie J. 
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I Is an ancient Rectory and a Church 

| e Parochial. The Village of S. is an 
ncient Village, and Parcel of the Rectory 
f H. and before the 43 Eliz. c. 2. there 


| Wis a Church in S. which had been uſed. 1 

d reputed as a Pariſh, and had all Pa- 'S 
ochial Rights and Church-wardens, and j 

{ What S. was two Miles from H. Reſolved. 14 


> Wy all the Court, That S. is a Pariſh with- 
| Wi the Stature 43 Eliz. and chargeable to 
„ Waintain the poor of F. and not of H. 
erm. Mic h. 3 Car. 1. Cro. Car. p. 92. Pl. 17. 
ion againſt Paul, S. C. And ſame Point 
att. Rep. p. 93. Term. Hill 10 Car. 1. The 
| Wine Point adjudged again in the Caſe of 
Nichols verſus Vi/alker and Carter, reported 
1 WH" Cro. Car. pg. 394. Pl. 6, and in Fones's 
Reb. p. 3 5 5. Pl. g. Lit. Rep. p. 73. S. C. 
Tue Pariſh of H. contains in it ſelf two 
lembers, B. and another; and B. hath a 
Chapel 
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Chapel of eaſe in it, wherein they uſe to 
bury, and hath been long reputed. a Pariſh 
of it ſelf, but was indeed but a Member of 
the Pariſh of H. but had uſed to chute 
Overſeers of the Poor for it ſelf. It wa 
held, That Pariſhes in Reputation are with- 
in the 43 Eliz. cap. 2. and rateable to the 
Poor as well as other Pariſhes. Term. Paſol. 
18 Fac. 1. Roll. Rep. 2. p. 160. Warden ver- 
ſus Walker. | | 
A Child is chargeable to the Pariſh : The 
Grandmother being a Perſon. of Ability, 
marries one D. He 1s a Grandfather, and 
liable to maintain; the paor Grand child, 
within Statute 43 Eliz.. cap. 2. Term. Mich, 
7 Car. 1. Bulſtr. Reb. 2, pag. 345. Draper a. 
gainſt the Town of Glenfeild in the County 
of Leiceſter. But it is otherwiſe, if tho 
| Husband has no Eftate with the Grandmo- 
ther at the Time of the Marriage: But if 
an Eftate-deſcends to her after the Marriage, 
to which the Husband is intitled in the 
Right of his Wife; in ſuch Caſe he ſhall be 
charged as Grandfather, according to Judge 
 Croke's Opinion, Bulſtr. Rep. 2. pag. 346, 

347. The City of Weſtminſter againſt Gerrard. 
Term. Hill.) Car. 1. | 

In Gerrard's Caſe, who married the Grand- 
mother of a poor Perſon, though ſhe died, 
and ſo the Relation was determined; yet 
the Statute was conſtrued by Equity, that 
he was a Grandfather within the Statutc. 
Comberb. p. 405. | 


The 
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| bitants of Maldon. 
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Serjeant Shaw moved to affirm an Order 
made upon an Appeal to the Quarter-Seſſi- 
ons of the Peace for the County of Efſere 
The Caſe was this, di. John Pain ſerved 
an Apprenticeſhip at Maldon, where he mar- 


ried and had ſeveral Child:en. His Wife 
died, he married another Woman, whe- 


had a Term for Years in the Parish of 
Heybridge, where he lived for a Year and left 


Maldon, afterwards he returned ro Maldon, 


was rated to the Poor, and lived there two 
Years, then he died. In a ſhort Time after 


his Death, his Widow and Children were 


removed by an Order of two Juſtices to 
Hey bridge; from which Order they appeal; 


and by the Order of the Seſſions they were 
declared to be Inhabitants of Maldon. 


It was moved by Mr. Pollexfen to quaſh 
this Order, becauſe it doth not appear, That 
he gave any formal Notice in writing to the 
Overſeers of Maldon when he returned from 
Heybridge ; and therefore ought to be ſet- 
tled there, and not at Maldon; for being 
taxed to the Poor, wvill not amount to No- 
tice: And he cited a ſtronger Caſe, wits 
The Churchwardens of Covent Garden cer- 
tiffed under their Hands, That ſuch a Per- 
on was an Inhabitant within their Pariſh ; 
but becauſe no Note was left with them 
purſnarit to the Statute, notwithſtanding 
inch Certificate, he was held to be no In- 
habitant within their Pariſh, And of this 
Opinion was all the Court. Term. Mich. 
$ Zac. 2. B. R. The Xing againſt the Inha- 
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ther Place, upon the Account that he was 


obſerved by the Officers of the Pariſh in 
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Order of Seſſions in Eſſex for removing a 
poor Man and Family from Malden to ano- 


a ſettled Inhabitant, by remaining above 
forty Days after raking an Houſe, and be- 
ing rated to the Poor there. Held by the 
Court, to make a good Settlement within 
the new Statute, though there was no Notice 
in Writing given to the Churchwardens; 
and that coming in publickly, by taking a 
Houſe and being rated to the Poor, and ſo 


their Pariſh-Book, is ſufficient Notice; and 
the rather, becauſe by the Preamble of the 
Sratute, it is apparently meant only again 
private and clandeſtine Removals, and not 

ublick ones, of which the Pariſh ean take 
Notice ir ſelf. Term. Paſch. 1 W. & M. 
B. R. Sbocver's Rep. p. 12. The Queen again 
Paine. | | 
A Motion was made to quaſh an Order 
of Removal, becauſe it did not appear to 
be made upon the Complaint of the Over- 
ſeers, and wanted an Adjudication, for it 
was only a bare Recital: Quaſhed. Don 
Reg verſus Pariſh of Langley and ' Goring 
Paſch. Anne. 

Orders of Seſſions removed, on which 
Mr. Serjeant Broderick ſaid, That where the 
Father hath no Settlement, there Birth doth 
give Sertlement to Children: But where 
the Father hath a Settlement, and that 1 
known, there Birth ſhall not give a Settle- 7 
ment to Children, but they fhall go to tie I 
aſt Settlement of the Father, 0 


. / ( CER oli 


Moved 
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Moved again, and there laid down by 
the Court as a General Rule, in Caſe of 
Orders, That if the Place who are to ap- 
peal do not do it in Time, it is concluſive 
to all Places, except where an After-Settle- 
ment can be fixed. Mich. 5 Anne. Great 
Sancke, Barton and Clifton Pariſhes. | | 

Adjudged, Thar paying to a Scavenger's 
Rate, doth not gain a Settlement, it being a 
Ward, and not a Parochial Tax ; and one 


| Ward in London doth contain fix or ſeven Pa- 


riſhes. Int Paroch' de Cripplegate & S, Mi- 
chael' Cornhill. Mich. 9 Ann. | 
Order of two Juſtices to remove one 
Bab, his Wife and five Children from North- 
bovy to Shagford, Exception taken, not 
ſaid ro be made upon the Complaint of the 
Churchwardens and Overſeers, but only 
aid to be upon due Notice, and hearing 
the Differences, Allegations and Proofs pro- 
duced on both Sides: The Court held it 
was not ſufficient, and ſaid, It was very 
dangerous to give Liberty to uſe new Forms, 
and quaſhed the Order for that Exception. 
Int Northbovy & Shagford ix Com Devon. 

Mich. 9 Ann, 
; M 2 A 


* 


— 
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* Note; By a Clauſe in an Act 9 Geo. 1. 
The being taxed, rated or aſſeſſed, or paying ts 
the Scavenger's Rate, or Repairs of the High- 
way, gains no Settlement. 
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A Perſon was hired, firſt from Mid- 
Jummer to Michaelmas; and then from 
Michaelmas to Lady-Day after, and from 
thence to Michaelmas ——— and ſer- 
ved all that Time: And whether this vas 
ſuch a Service, as by the Act of the 8 9 
. 3. cab. 30. he ſhall thereby gain a 
Settlement was the Queſtion : And it was 
Taid, It would be very hard it ſhould not: 
And to ſupport that was cited the Caſe of 
Stephenſon and Overton, which was in B. R. 
Hz. 10 W. z. where the Hiring was firſt 
from Lady - day to Michaelmas, and from 
thence to Michaelmas following, and Ser- 
vice for the firft half Year, and above half 
the laſt Year, and adjudged a good Settle- 
ment, for there was Hiring for a Tear and 
Service for a Tear: But the Court ſaid, 
That was not a parallel Caſe, for in the pre- 
ſent Caſe there was no Hiring for a whole 
Year; and a Caſe was cited by the Court, 
Hil. 11 W. 3. where the Hiring ten Days 
after Michaelmas, as from Michaelmas be- 
fore till Michaelmas following, was adjudg- 
ed no good Settlement; for it was ſaid, That 
it muſt be one intire Hiring, and one intim 
Service, in purſuance ef ſuch Hiring for a 
whole Year, that muſt make a Settlement, 
according to the abovementioned Att: 
And therefore the Order was quaſhe d. Durs- 
ford in Con” Surr & Rudgwich in Suſſex. 

H. came to Honiton with a Certificate 
from the Pariſh of A. after this he went to 
«he Parifh of B. and now being ſent - 2 

| = 55 Pari 


Pariſh of 4. the ſaid Pariſh offercd to 
prove that he was ſettled: at the Pariſh of 


St. Mary Axe; and the Queſtion was, Whe- 
ther A. was bound by the Certificate as to 


Honiton, or concluded as to all Pariſhes 
whatſoever. Et per Cur. Before the Sta- 
tute, a Certificate was only an Evidence of 


a private Undertaking between the Pa- 


riſhes in the Nature of a Contract; but 


now 1t is a ſolemn Acknowledgment like 


the Conuzance of a Fine, and thereby the 
Party is owned to be legally ſettled there, 
and that they will provide for him; and as 
all other Pariſhes on this Certificate are 
bound to receive him, ſo the Parich that 
certifies is concluded as to all other Pa- 
riſhes, and there is no reaſon why it ſhould 


differ from an Adjudication, ſince this is 


the Acknowledgment of the Pariſh, ſigned 
by the proper Officers, and made before 
two Juſtices of the Peace, who are proper 
Judges, and upon lefs Evidence could have 
adjudged it a Settlement, by which Sen- 
tence all Parties would be bound, and there 
is no Remedy but to repeal it. [nt the In- 
habitants of the Pariſh of Honiton and St. 
Mary Axe. Mi h. 9 Ann. B. R. 2 Sal. 435. 
It was alledged to be a ſtanding Rule, 
That if upon an Appeal, the Order of two 
Juſtices is either affirmed or quaſhed upon 


the Merits of the Caſe, that it is concluſive 


between the two Pariſhes. Paſch. 10 Anx. 

Int Parcch' Biſhop Waltham & Paroch Fo- 

ram in Com Eſſex. | 
An 


A 


I 
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An Order of two Juſtices, to remove a 
Child from the Pariſh of Rickn:anſworth to 
the Pariſh of St. Giles's, as being the place 
of his Birth, the Place of his Father's laſt 
legal Settlement being unknown ; for where 
the Father's place of laſt legal Settlement, 
of a Legitimate Child, is not known, there 
the Child may be ſent to the place of its 
Birth, as well as an illegitimate one. Int 
Paroch' de Rickmanſworth in Com Hertford, 


Ft. Giles's in Com Middleſex. 


Poor Children ought to be kept and pro- 
vided for by the Pariſh where they were 


born, and not where the Parents die in 


zrarſitu : Becauſe the Place of Birth is a 
ſettling the Children in a Place certain, and 
Parents wandering with them afterwards 
will not alter the Caſe; nor dying there 
cannot be ſaid to make a ſettling, to ſub- 
je& the Pariſh where the Parents die to 
provide for the Children : But they are 
to be ſent to the Place of their Birth; 
but the Place of Birth or the Place of their 
laſt Habitation (if the ſame can be known) 
are in judgment of Law the Place of ſet- 
ling. So reſolved by Sir William Fones and 
Sir Fames Whitlock at Stafford Aſſizes, 28 Fu 
ly 5 Car. 1. Bulſtr. Rep. 2. b. 351 2. Vide 
Title Vagabond 8 . 
The ſame Caſe reſolved at e Aſ- 
ſizes, II March, 14 Car. 1. in the Caſe of 


the Vill of Suckley againſt the Vill of Whit- 


born. Bulſtr. 2. p. 357. | | 
If 
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If one big with Child be ſent to the Houſe 
of Correction, and there ſhe is delivered of 
the Child, the Child is to be ſent to the Pa- 
riſh from which the Mother was ſent to the 
Houſe of Correction, to be there kept and 
provided for, this being the Place where ſhe 
was laſt ſettled. Reſolved by judge Jones 
at Worceſter Aſſizes, II March, 14 Car. 1. 
Bulſtr. Rep. 2. p. 358. 

If the Juſtices of Peace in Seſſions make 
an Order for a Pariſh to provide a Houſe, 
or to give any Perſon Means to hve on, 
who is not impotent, but able to work, or 
hath an Eſtate : That Order is againſt Law; 


and ſo reſolved by Judge Whithck at Here- 


ford Aſſizes, 18 March, 7 Car. 1. in the 
Caſe of the Vill of Kimmaiton againſt the 
Vil! of Luſtas, upon Statute 43 Eliz. cap. 2. 
Bulſtr. Rep. 2. p. 347. Keb. Rep. pt. 2. p. 643. 
Pl. 75. The Xing againſt Davis. Term. Paſch. 
22 Co's BA EE = „ 

An Order of Seſſions made at Derby for 
Parents to relieve their poor Children, was 
quaſhed, becauſe the Juſtices at the Seſſions 
did not make the Order but had appointed 
other Juſtices to do it, who made the Or- 
der. Which Order was void; for the Juſti- 
ces at Seſſions cannot transfer their Autho- 
rity over to others. Term. Mich. 24 Car. I. 
B. R. Style's Rep. p. 154. | 

An Inhabitant in B. hired a Maid-ſervanr 
for a Year : She fell fick, the Maſter turn'd 
her out of his Service: She in her Paſſage 
from B. where ſhe was a hired Servant, to 


M 4 
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H. where ſhe was born, and begged for Relief, 
Me was ſent as a Vagrant to H. where ſhe 
was born. H. ſent her back to B. and g. 
procured an Order of Seſſions to ſettle her 
at H. Thypas removed by Certiorari, and 
the Court dexed her to be ſettled at B. 
where ſhe was a hired Servant, and not at 
H. where ſhe was born. Term. Mich. 1649. 
Style p. 168. Pariſh of Hardingham againf 
the Pariſh of Briſley. | 
A Motion was made to diſcharge an Or- 
der of Scihons made againſt a Feme- Covert, 
to keep a Grandchild of hers, becauſe a 
Feme Covert was not bound by ſuch an Or- 
der. Rolle, Chief Juſtice, anſwered, 'That 
the Husband is bound to keep his Wite's 
 Grandchild by the Statute : Bur diſcharged 
the Order, becauſe the Husband was not 
Charged by it. Term. Trin. 1651. Styles Rep. 
7. 283. Sinke's Caſe, | | 
It was moved to ſet aſide an Order of 
Seſſions, for the ſettling a poor Perſon in 
a Town, which had been ſent thither by a 
Warrant of two Juſtices, which had been 
confirmed upon an Appeal to the Seſſions. 
| Bur the Court would hear nothing of the 
Merits of the Cauſe; the Order of Seſſions 
being in ſach Caſe final, unleſs there had 
been an Error in the Form. Term. Paſch. 
29 Car. 2. B. R. Ventr. Rep. 1. p. 310. 
A Motion was made to quath an Order, 
becauſe it was only ſaid lately fettled, and 
not ſaid to be where he was laft legally 
ſertled: Quaſhed. Anonymus Caſe. Trin. 5 
Anne. Margery 


n 
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Margery Feffreys Widow, being an Inha- 
birant 1n the Pariſh of Cobham, and having 


Elizabeth and Margery her two Daughters, 


by Robert Feffreys her former Husband, un- 
der the Age of Seven Years, the Church- 
wardens and Overſeers of Cobham, accord- 
ing to the Statute, gave a Certificate to the: 


| Pariſh of Chatham for the Widow and Chil- 


dren, where they went to reſide. After- 
wards one Philip Fennings, a Pariſhioner 655 
the Pariſh of St. Paul's Shadawel, intermar- 
ried with the ſaid Margery. the Widow, an& 
with her lived at Chatham, but gained no 
legal Settlement there. And the Church- 
wardens and Overſcers of the Pariſh of. 
Shadwell thereupon gave a Certificate to- 
the Pariſh of Chatham, according to Law, 
owning the faid Philit Fennings and Margery 
his Wife their Pariſhioners ; the ſaid Eliza- 
beth and Margery Feffreys being not nameck 
in ſuch Certificate. Margery the Wife died, 
after whoſe Death the faid Eleabeth and 
Margery her Children are fent by Order os 
two Juſtices to the Pariſh of Shadwell. 
Quere, Whether the Childrens Settle— 
ment is in the Pariſh. of. Shadwell, or at 
Cobham, Os | | 
The Caſe thus ſtated was by Order of 
Seſſions referred to the Judges of Aſſize, 
who were Lord Chief Juſtice Parker and. 
Mr. Juſtice Fra y, who, after ſome Delibe- 
ration, gave their Opinions as follows: 
* All Parties having attended us, pur 
* ſyant to an Order of. the Seſſions for the- 
M 57 * County 
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© County of Kent, touching the Settlement 
© of Margery Jeffreys and Elizabeth Feffreys, 
two of the Children of Robert Feffreys and 
Margery Feffreys his Wife; and having 
heard the Allegations on all Sides, We are 
of Opinion, that the ſaid Margery Feffreys 
and Elizabeth Feffreys ought to be ſettled 
at the Pariſh of Cobham in the County of 
Kent. Dated the 14th Day of Auguſt, 
1713. | 
The Judges were at firſt divided in their 
Opinions, bur afterwards agreed ; and the 
chief Reaſon that they went upon was, be- 
cauſe it did not appear (nor was it ſo) that 
ever Margery and Elizabeth Feffreys ever 
hved or reſided with their Mother after the 
ſecond Marriage. Michaelmas Seſſions the 
11 Annz Reginz 1712, this Caſe was then 
made and ſtated. 

. was a Servant to Sir Paul Fenkin- 
fon in Waltham; afterwards he left his Ser- 
vice, and was put out by his Maſter to a 
Barber in Cheſterfield, who was to teach him 
to Shave and make Periwigs, for which he 
was to have five Pounds from Sir Paul. 
F. continued a Year in this Imploy- 
ment, according to Covenants between Sir 
Paul and the Barber, to which F. was 
no Party; and the Court adjudged, that 
this did not make a Settlement at Cheſter- 
Feld, becauſe it was no Service; and that 
the ſaid F. was thereby no more than 
a Barber there for his Education, which 


is no Service to make a Settlement. 2 
| | Salk, 


a A A A a RA © 
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Salk. p. 479. The Cafe of Chefterfield. Trin. 


9 W. 3. B. R. | | 

E was ſettled at Heavy Tree, and after- 
wards went into the Pariſh of St, Mary le 
More in Exeter, and took an Houſe there of 
one Pound per Ann. wherein he lived a 
Year and an half, and paid the Rates and 
| Taxes due for rhe ſaid Houſe. And the 
Juſtices at Seſſions held, That the Rate for 
a Houſe, without a Rate on his Perſon, 
was not ſufficient to make a Settlement; 
but by the Court of King's Bench held to 
be a Settlement at St. Mary le More. 2 Salk. 
478. Inter the Inhabitants of the Pariſh of 
St. Mary le More and Heavy Tree in Devon- 

ire, | 
ay was held in the Caſe of the Inhabi- 
tants of the Pariſh of Talborn and Boſton, 
Mich. ) W. 3. B. R. That if a Man is tax- 
ad, and after Taxation ſtays in the Pariſh 
forty Days without giving Notice, it is no 
Settlement within the new Statute, unleſs 
he pays the Tax; for it muſt be taxing and 


paying, and not raxing only, that makes a 


Settlement, and is equivalent to a Notice 

in Writing. 2 Salk. p. 523. 1 Show. 12. 
Upon a Return of a Certiorari to remove 

Orders for the Settlement of one Clerke. 


The Queſtion was, If one being placed. 


with a Barber to be inſtructed to Shave, 
and make a Bob-wigg, for a Twelve- month, 
and to be found in Clothes by the Barber, 
and the Barber to have what he earned; 
If this would gain a Settlement within = 
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Statute of W. & NM. Et per Curiam, with- 
out any Difficulty it will gain him a Settle- 
ment. It was objected, That he is not an 
Apprentice by Indenture, as he ought by 
the laſt Statute. And that he is not a Servant; 
fed non allocatur. Skinner 671. The King and 
the Town of Cheſterfield. oy 
Order of two Juſtices which recited, 
Whereas B. is, as we are credtbly informed, 
the Place of his laſt legal Settlement, not 
averring that it was the Place of his laſt 
legal Settlement, Quafhed ; for the Statute 


fays, The poor Perſon ſhall be removed to 


the Place where he was laſt legally ſettled. 
Ini Paroch' Trobridge ard Weſton. Mich. 
3 N. 3. B. R. 2 Salk. #473- 
It was held, Fhat legal Settlement, and 
laſt legal Settlement are the ſame Thing, 
becauſe by every new Settlement the Pre- 
cedent is diſcharged. Mich. 3 Ann. B. R. 
An Order was made by two Juſtices to 
remove a poor Perſon, and Exception was 
taken, That it did not appear by the Or- 
der, that the Juſtices were of the Diviſion, 
or that either of them was of the Quorum. 
The laſt was held a good Exception, but 
the firſt over- ruled, for in that the Statute is 
only directory. Anonymus. Mich. 8 W. z. B. 
R. 2 Salk. 473. ibid. Vide Eliz. Aſhley's. Caſe, 
Paſih. ꝙ W. 3. 3 Salk. 258. | 
An Order of two Juſtices was quaſhed, 
becauſe it did not appear they were Juſtices 


ef the County, or for the County, but only 


reſiding in the County, 2 Salk. p. 474. Don. 
Rex verſus Dobbyn, A 
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Maſter there aſſigned him over to another 
Mafter who lived at Aicles. It was held, 
That the poor Child ſhould gain a Sertle- 
ment at Aicles, where his ſecond Maſter li- 
ved; for though the Apprentice was not 
aſſignable, yet that Aſſignment was not 
merely void, but amounted to a Contract 
between the two Maſters. That the Child 
ſhould ſerve the latter, ſo that this Aſſign- 
ment is good by way of Contract, though it 
be not an Aſſignment to paſs an Intereſt. 
Vide 3 Keb. 304. 21 H. 6. 21, 22. One can- 
not be bound an Apprentice without Deed, 
nor difcharged without a Deed. 1 Salk. 68. 
Int Inhabutants Paroch' Caſtor and Aicles. 
Mich. 13. W. 3. B. R. 

A Woman big with Child of a Baſtard, 


was removed by Order of two Juſtices, 


from A. to B. and was there brought to Bed, 
B. appealed, and on the Appeal was ſent 
back to A. Et per Cur, So ought the Child, 
for all was ſuſpended by the Appeal; and 
now the Mother's ſettling upon B. is avoided 
ab initio. Wood's Caſe. Mich. 10 N. 3. B. R. 

A poor Woman with Child being unmar- 
ried, was, by Order of two Juſtices, remo- 
ved from Weſtbury in Wilts to Coſtham, and 
brought to Bed there. Coftham appealed, 
and the Order was reverſed ; afterward by 
Order of two Juſtices, the Child was ſent 
to Coſtham ; they appealed, and the Order 
vas confirmed; at laſt all was removed 
into B. R. Et fer Curiam, The Birth 
at 


A poor Cs being bound at Caſtor, his 
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at Coſtbam did not ſettle the Child there, 


| becauſe it was under an illegal Order pro- 
cured by Weſtbury. Int Paroch' Weſtbury and 
Coſtham. Trin. 3 Ann. B. R. | 

Per Holt Chief Juſtice, If H. being ſet- 
tled at 4. becomes afterwards a Vagrant, 
ſome Juſtices have thought rhat to be a De- 
termination of the Settlement. But I ne- 
ver could think ſo, for if H. be found a 
Vagrant within 39 Elz. cap 4. he may be 
ſent to the Place of his Birth: But then by 
43 Eliz. c. 2. he may be ſent from thence 
to the Place of his laſt legal Settlement; 
for his being ſent to the Place of his Birth, 
ſatisfies the Statute of the 39 Eliz. and ſo 
both the Statutes ſtand together. 2 Salk. 526. 
Anonymus. Hill, 11 W. 3. B. R. 

It was held, per Cur, That there ought 


to be one intire Contract, and one intire | 


Service for a Year, to gain a Settlement; 
for it is not to be ſuppoſed a Maſter would 
hire a Servant for a Year, unleſs able of 
Body, and ſo not likely to become charge- 
able. 2 Salk. 535. Int the Pariſhes of Duns- 
fold and Ridgwich. Mich. 9 Ann. B. R. 

It was held, If a Place is Extraparochial, 
and has not the Face of a Pariſh, the ſufti- 


ces have no Authority to ſend auy Man 


thither, and ſo it was reſolved in the Caſe 
of Sir Fohn Oshorn. 2 Salk. p. 486. Inter the 

'Inhabitants of Bridewe// and Clerkenwell. Hill. 
1x1 N. 3. B. R. | 


But note. In the Caſe of the Inhabitants fl 


of Stokelane and Dolting. Hill. 11 Ann. B. - 
CIR | . 
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ir was adjudged by Parker Chief Juſtice, 
and the whole Court, That by virtue of 13 
& 14 Car 2. cap. 12. ſect. 21. The Juſtices 
may exerciſe the Powers given by the 43 
Eliz. in all Extraparochial Places, con- 
taining more Houſes than one, ſo as to 
come under the Denomination of a Vill or 
Townſhip. | 

An Order of Settlement of a poor Man 
was made, and afterwards altered, and a 
Re-ſettlement made by a ſecond Order, 
quaſhed, becauſe a ſecond Order cannot be 
made by Law. Comberb, 66. Rex verſus In- 
habitanrs of Studley. 

A Conſtable, without a Warrant, brought 
a Child from Broughton to Banbury; and 
two Juſtices of Banbury made an Order re- 
citing the Fact, to return the Child to 
Broughton, there to be provided for accord- 
ing to Law. The Court held the Order 
good for returning the Child to the wrong 
Doers ; and therefore that Part of the Or- 
der was aflirmed ; but it ought not to be ſaid 


to be there provided for, & . but they are 


to be left to take their Courſe according to 
Law; therefore that Part was quaſned. Com- 
berb. 372. Rex verſus Inhabitants of Banbury. 
By the Statute of 13 & 14 Car. 2. cap. 12. 
Authority is given to two Juſtices of Peace 
( Quor' unus) to remove, by their Warrant, 
any Perſon or Perſons, coming to ſettle in 
any Tenement under 10 J. a Year, that are 
likely to become chargeable to the Pariſh, 
to ſuch Pariſh where he, ſhe, or they * 
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have a legal Settlement in the ſame, though 4 
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laſt legally ſettled as a Nat ive, Houſholder, 
Sojourner, Apprentice or Servant, by the 


Space of forty Days at the leaſt. 


This is the firſt and only Statute, that 
gives the Juſtices of Peace Power to remove 


 & Perſon likely to become chargeable, and 


hereby the Reſidence of a Perſon forty 
Days in a Pariſh, makes a Settlement. 
By the Stat. 1 Fac. 2. cap. 17. the forty 


Days by the Stat. of Car. 2. is to be ac- 
_ counted from the Poor Perſons delivering 


of Notice to one of the Churchwardens, or 


Overſeers of the Poor of the Pariſh, of his 


or her Family. 
By the Stat. 3 & 4 N. & M. c. 11. the 
forty Days Continuance of ſuch Perſon in a 


Pariſh, ſhall be accounted from the Delivery 


and Publication of Notice in Writing, as 
the Statute directs : But to this Caſe of No- 
rice, there are Exceptions, or what doth: 
amount to Notice, or comes in the Place 
thereof; and in two of thoſe Caſes on 
which Obſervations are only made, the Stat. 
Car. 2. takes Place in reſpeC of the forty 


Days Continuance.. | 


If, faith the Statute, any Perfon who ſhall 


come to inhabit in any Town or Pariſh, ſhall for: 


himſelf, and on his own Account execute any pub- 
tik Annual Office, or Charge in the ſaid Town 
ar Pariſh, during one cobole Tear, or ſpall be 
charged with, and pay his Share towards the 


publick Taxes, or Levies of the ſaid Town or 


Pariſh, then be ſhall be adjudged and deemed to 


ls: 
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ſuch Notice in Writing be delivered, and jubliſh= 
ed as by the Statute tis required. | 

If any unmarried Perſon not hawing Child or 
Children, ſball be lawfully hired into any Pariſh 
or Town for one Year, ſuch Service ſhall be ad- 
judged ard deemed à good Settlement thereim, 
tho no ſuch Notice in Writing be delivered and 
publiſned as is therein required. | 

And if any Perſon ſpall be bound an Appren- 
tice by Indenture, and inhabit in any Town or 
Pariſh, ſuch binding and inhabitation ſpall be 
adjudged a good Settlement, though no ſuch No- 
tie in Writing be delivered and publiſhed as 
aforeſaid. | | 
By the Stat, of 8 & 9g W. 3. cap. 30. it is 
provided, that no unmarried Perſon hired 
for a Year, ſhall have good Settlement in 
any Pariſh or Townſhip, unleſs ſuch Perſon 
ſhall continue and abide in the ſame Ser- 
vice for the Space of one whole Year. 

This Concluſion is plain from the Stat. of 
Car. 2. and the other Statutes, that if an 
unmarried Perſon hired for a Year, and 
ſerves for a Year, that the laſt forty Days 


of his Service, in any Place, gives him a 


legal Settlement there, and ſo it hath been 
adjudged ; and if a Servant be ſent to a 
Place by his Maſter, where his Maſter. hath 
a Mind to keep his Hounds for his Diverſi- 
on, to look after his Hounds, and there 
continues forty Days, this Servant gains a 
Settlement there, if he ſerves his Mafter a 
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Year, being hired for a Lear; and Star. ot 
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Car. 2. governs the Settlement of a Servant, 
that is a Sojourner forty Days in a Place as 
a Servant. As 1n the following Caſe, 

A Gentleman ſent his Huntſman, with 
his Hounds, to reſide at St. Albany, 
who was his hired Servant for a Year, and 
ſerved a Year, of which the laſt forty Days 
was at St. Albans, The Majority of the 
Juſtices, at the Seſſions, for the County of 
Hertford, held that the Servant gained no 
Setriement at St. Albans, and ordered ac- 
cordingly. But this ſpecial Order, with 
the Order of the two Juſtices, were remo- 
ved; and in Hillary or Eafter Term, 1 Geo. 2. 
The Court held, Thar the Servant gained 
a Settlement at St. Albans, by his Service 
the laſt forty Days of the Year there. And 

uaſhed the Order of Seſſions. Inter the 
ariſh of Hatfeld and a Pariſh of St. Albans, 
Anno 1727. B. R. | | | 

In this Caſe, though a very plain one, 
the Juſtices of the Peace when it came be- 
fore them, have differed in their Opinion, 


becauſe they thought the Servant ſettled 


where the Maſter's principal Habitation 
was; and becauſe of Tunbridge, Bath, Ep- 
ſom, &e. But if the Legiſlature did not 
think fit to except them, the Law muſt be 
the ſame there as in other Places. 

And this other Coneluſion is as plain, 
that is to ſay, where a Perſon is bound Ap- 
prentice by Indenture, where- ever this Ap- 
prentice continues forty Days in the Ser- 
vice of the Maſter or Miſtreſs, there ſuch 
Appren- 
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Apprentice gains a Settlement; and where 


ſuch Perſon ſerves the laſt forty Days of 


his Apprenticeſhip, that is the Place of 
of his laſt legal Settlement; and ſo it is 
likewiſe of an hired Servant; and the 
Statute of Car. 2. governs the Settlement 
of ſuch Apprentice who ſojourns forty 
Days in a Place as an Apprentice: And 
ſo it was adjudged in the Caſe of the Pa- 
riſh of St. Brides London, and St. Saviours 


Southavark. Hill. 4 Anne. B. R. A Woman 


who was ſettled at St. Saviours, with her 
Apprentice by Indenture, came and itook 
a Lodging in St. Brides, and there continu- 
ed above forty Days with her Apprentice, 
who ſerved her there. This was held by 


the Court, to be a Settlement of the Ap- 


prentice at St. Brides. 


Note: The forty Days Continuance gives 


a Settlement, in all Caſes where the Per- 
ſon cannot be removed by the Juſtices ; as 
in Caſe of renting 10 J. a Year, or living 
in his own, except where the Purchaſe 
of an Habitation is under the Value of 
thirty Pounds. | 


Vide pag. 40. in Title Þppzentice ; Page 
52, 67, 68, and jo. in Baſtardy; And pag. 
224. in Oeder of Seſſions. 
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TR Statute of 43 Elix. cap. 2. that 


enables Juftices of Peace, where a Pa- 
riſh is unable to provide for their Poor, to 
tax the neighbouring Pariſh ; the Words be- 


ing, Any other of any other Pariſh; it 
was refolved, That the Juſtices of Peace 


might impoſe the Charge upon any of the F 
Inhabitants of the neighbouring Pariſh, and 


were not obliged to put a general 'Tax upon 
the whole Pariſh. Term. Mich. 32 Car. 2. 
B. H. Ventr. Rep. 1. p. 350. b | 

Parſons are to be charged to the Poor; as 
Hale Chief Juſtice ſaid, it had been agreed 
to by all the Judges of England in Serjeauti- 
Inn. Term. Trin. 25 Car. 2. B. R. Keb. Rep. 
3. P. 255. Pl. go, |» . 

One Fletcher a Widow, having ſeveral 
Children by her former Husband, who lived 
in the Pariſh of St. Buttolph without Aldgate ; 
which Pariſh lies in two Counties, viz. Lon- 
don and Middleſex, marries a ſecond Hus- 
band, and then they put out the Children 

to Nurſe at Enfield in Middleſex : And then 
the Mother dies, and after her the Father- 
in-Law : The Nurſe applies her ſelf for Mo- 
ney to the Pariſh of St. Buttohb, which hath 
one Churchwarden, and ſeyeral Overſeers 
of the Poor of the County of Middleſex and 
City of London, and the Pariſh _ bu 
| veral. 
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ſeveral. The Woman lived and died in 
that part of the Pariſh which lies in Middle- 
ſer; who contended with the other part of 
the Pariſh which lies in London; and upon 
Application to the Quarter-Seſſions in Mid- 


dlefex, the Juſtices of Peace there order- 


ed, That that part of the Pariſh which was 
in London ſhould go equal Charge in relie- 
ving theſe Children: And that part of the 
Pariſh which is in London not ſatisfied with 
the Order, applied themſelves to the Gaol- 
Delivery at the Old Baih; and there it was 
reſolved by Pemberton, Chief Juſtice, Dol- 
ben and other Judges there, That without 
any particular Ulage to the contrary, the 


Parith in both Counties ought to contribute 


their Sharcs towards the Relicf of the Chil- 
dren; becauſe the Statute of 43 Eliz. c. 2. 
names only Pariſhes: But in regard it was 


made appear, That each part of that Pa- 


riſh had diftin& Officers, and made diſtinct 
Rates, and had uſed Time out of Mind to 
make diſtin& Accounts to the Juſtices of 
each County, the Court did look upon cach 
Diviſion as a ſeveral Pariſh, and there- 
upon ordered, That that part of the ſaid 
Pariſh which lies in Middleſex ſhall pay. the 
Nurſe, and provide for the future for the 
ſaid Children. And it was reſolved, That 
no Notice can be here taken of the place 
of the Birth of the Children, but of their 
laſt Settlement by 43 Eliz. ca. 2. becauſe 
they are only poor Children and not Vaga- 
bonds: But they which are Rogues or Va- 
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Vagabonds within 43 Eliz. cap. 4. ſhall be 


provided for by the place where they were 
born. Term. Mi h. 34 Car. 2. B. R. Ray. 
mond s Rep. p. 476, 477. | 

An Order was made at the Seſſions of the 
Peace in London, That 7. M. ſhould main- 
rain his Daughter, and allow her 20 d. a 
Week to maintain her; and the ſame was 
quaſhed, becauſe ir did not appear by the 
Order, Thar ſhe was unable to work, or 
that ſhe was Sick, Aged, or Impotent, and 
therefore not within the Statute 43 Ell. 
B. R. 13 W. 3. Fames Mendoza's Caſe. 

In a City, where one Pariſh is not of Abi. 
lity to relieve their own Poor, the next 
Pariſh being of Ability are to be contribu- 
tory to aid them herein, by a Weekly Al- 
lowance made for their Relief; and where 
the firſt Cauſe doth ceaſe for the having 
of ſuch Relief, as if their Poor do decreale 
and their Pariſh is grown to be of Ability, 
the Contribution there ſhall ceaſe, or ſhall 
be leſſened accordingly, as the Caſe ſhall 
require : As if their Poor decreaſe, or the 
Poor of the other Pariſh adjoining doth in- 
creaſe. . Reſolved by Judge Jones at Mor- 
ceſter Aſſizes, 29 Fuhy, 8 Car. 1. in the 
Caſe of the Pariſh of St. Peters in Worceſter 
_ againſt the Pariſh of St. Helens there. Bulſtr. 


Rep. 2. p. 352 *. 


Note; By the Stat. 9 Geo. 1. Pariſbes 
may join in purchaſing, or hiring Workhouſes fot 
maintaining and employing the Poor. TY 

£101” 
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Reſolved by all the Judges of Exgſand 
upon a Reference to them, That the Aſſeſſ- 
ments for Relief of the Poor ought to be 
made according to their viſible Eftates real 
and perſonal, which they have and enjoy 
in the Town, or Place where they inhabit, 
and not having any regard to any other E- 
ſtare, which they have in any other Place 
or Town. And alſo to tax and aſſeſs the 
Occupiers of Land within the Town, or Pa- 
riſh only, and not the Leſſors or Owners of 
the Lands. And accordingly it was fo re- 
ſolved by Haughton and Croke Judges of Aſ- 
ſize, in the Caſe of the Town of Bofton in 
Lincolnſpire, at the Aſſizes at Lincoln, 11 
May, 9 Car. 1. Bulſtr. Rep. 2. p. 154. 

The Caſe of Needbam, Barking and Darnſ- 
den in Suffolk. This Caſe was referred by the 
ſeveral Pariſhes to the Lord Chief Juſtice 


Holt, who ordered it to be moved in Court. 5 
The Queſtion was this, Whether a Farmer 4 
ſnall not be charged to the Poor's Rate for 


Stock, as well as a Shopkeeper ſhall for tze 
Goods in his Shop? Sir Fames Mountague 
for the Farmers, alledging that the Act ſays, 1 
That the Inhabitants ſhall be taxed accord- | 
ing to their Abilities: But thar cannot be " 
underſtood to be intended, that the Farmer 11 
ſhall pay for Plows, Harrows, Waggons, 1 
Carts and Horſes, Oxen and Sheep; what LN 
is the Land without theſe neceſſary Goods, N 
for the manuring and improving of it? And 
if he muſt pay for theſe, then in Effect he 
pays twice for one and the ſame thing, _ 
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he pays a Pound-rate according to his 
Rent; and if he muſt pay for theſe Things 
abovementioned beſides, then he pays twice 
for one and the ſame ; for the Poors Rate is 
over and above the Value of the Farm, for 
which he pays a Rack-rent to the Landlord, 
Mr. Serjeant Whitaker on the other Side al- 
ledged, That the Tradeſmen were never 
taxed in this Place before, and why is not 
le Farmer to be taxed for his Stock as well 
as the Tradeſman is for his? For the A& 
faith, Every Inbabitant is to be taxed ac- 
cording to his Ability; but in the Add it is 
not ſaid, that any Stock ſhall pay at all. It 
was objected on the other Side, That the 
yearly Aſſeſſment does lay a Tax on al 


Stock; but then after ſaith, Except Stock 


upon Land in the Hands of the Farmers, 
which ſhews, That Stock was never to be 
charged, becauſe the Land was paid for in 


the Land- Tax; and if the Stock upon that 


Land ſhould pay, it would be in effect to 
make the Land pay twice, for what is the 
Land but the Profits of the Land ? And how 
can the Profits of a Farm be gathered in but 
by Stock ? And I never heard that a Farmer 
ever paid a Rate for Stock upon the Land 
But 12 Farmer dies, the Party to whom it 
comes ſhall pay for it, becauſe it is ſevered 
from the Land in another's Poſſeſſion. Then 
as to the Uſage, 1f you po into Towns 
you will not find that the Tax upon the 


Poors Rate is made according to the Houſes, | 
bur according to the Ability of the Inhabi- | 
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tants, neither have they any reſpect but to 
the Land according to the Rent; they ne- 
ver rate the Stock upon the Land, bur the 
Land it ſelf: Suppoſe a Gentleman takes a 
Houſe at Highgate, he is only rateable there, 
according to the Subſtance of the Rent. 
Lord Chief Juſtice Holt asked, How they 
came to rate in reſpe& of Stock, when the 
Act of 43 Eliz. mentioneth no ſuch Thing? 
And the Judgment of the Court was, That 
a Farmer ſhall not be taxed to the Poor 
for his neceſſary Stock, according to the 
Land that he holds; bur if he hath a ſuper- 
JW abundant Stock (id eff) more than the Land 
he doth hold, maintains or doth require, 
there he ſhall be taxed for that ſuperabun- 
dant Stock, But the Lord 'Chief Juſtice 
was of Opinion, That one was taxable as 
well as the other: The other three Judges 
vere not of that Opinion. BW! 3s 

Vide Title £verſeers, ante. 5 
Paſſoners and Pꝛiſons, Vide Franchiſes 
and Liberties, Gaol and Gaolers, and 
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Uſtices of Peace may award a Capias Ur. 
lagatum on an Indictment of Felony. 
Per Cur. C. B. Co. 12, 102. contra to 
Lambert 56 3. Vide 1 E. 6. cap. 1. in Caſe of 
Irofanation of the Sacrament, they may 
Ward one throughout all England. 


Rape. 


THE Husband may proſecnte for a 


Rape upon his Wife, tho*ſhe be dead, 


and tho' ſhe be divorced, cauſd frigiditatis, 
Mich. 43 E. 3. f. 23. a. Pl. 15. Lib. Aſſiz. 44 
F. 285+ b. Pl. 12. 


Bates. Vide Pooz. 


Recognizance. | 


. HE King cannot take a Recognizance 
for he cannot be a Judge, but ought 


to have Judges under him. None can tale 


a Recognizance but a Judge of Record, or 
by Commiſſion, as Judges of both Benches, 
Juſtices of Peace, and the like. Conſerya- 
tors of the Peace, by the Common Law, 
cannot take Surety of the Peace by Recog- 
nizance, but by Obligation. The ſame Law 
of a Conſtable. Br. Abr. Tit. Recognizance- 
N 14 Br. New Caſes, J. 112. a. Pl. 511. 


Vide Good Behaviour. : 


Rec ulants. vide Papiſks. 
Reſtitu 


267 


Vellttution. 
H Steals Cattle and ſells them at C. in 


an open Market ; and immediate- 
ly E. is apprehended. by the Sheriffs of C. 
and they ſeized the Money: And after- 
wards H. was arraigned and hanged at the 
Proſecution. of the Owner of the Cattle. 
Agreed by the Court, That the Owner 
ſhall have Reſtitution of the Money, not- 
withſtanding the Words of 21 H. 8. c. 11. 
(vir. ) do rob or take away any Money, Goods or 
Cattles, &c. And by Croke, That is uſual at 
the Gaol-Delivery for Newgate. Noy's Repe 
b. 128. Harris's Caſo. . 
At the Seſſions in the Old Baily, 12 OF. 
1664, in Diſcourfe about the Reſtitution of 
Goods ſtolen, (to the Owner, who had pro- 
ſecuted the Thief) Judge Wylde ſaid, That 
it had been reſolved upon the Words of 
the Statute of 21 H. 8. cap, 11. which gi- 
veth Reſtitution of ſtolen Goods to the 
Owner, in caſe the Thief be upon his Evi- 
dence found guilty, that notwichſtanding 
a Sale in a Market-Overt by the Thief of 
the Goods ftolen ; yet the Party ſhall have 
Reſtitution: And he ſaid, fo was the Prac- 
tie at the Old ie” But Chief Juſtice Ke- 
Ihnge, and Judge Hyde, were of a contrary 


Opinion, becauſe at Common Law, a Sale 
in a Market-Overt by a Party who hath 
Ino Property, ſhall bind the Right of the 
rue Owner, and ſo is Adore's Rep, 360. 
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The Biſhop of Morceſter's Caſe, where to 
a Reſtitution granted at a Seſſions of 
Newgate, the Party who had bought the 


Goods pleaded a Sale to him in a Market- 


Overt, there the Caſe was adjudged againſt 
the Defendant, becauſe it appeared not to 
be a Sale in a Market-Overt. For it was 
Plate fold in a Scrivener's Shop in Londen, 
But there no Queſtion is made, but that a 
Sale in a Market-Overt would have hinder- 


ed the Reſtitution, and bound the Proper- 


ty of the right Owner. And by the Stat. 


f 31 Eliz. cap. 12. which in caſe of Horſ | 
_ Molen, enableth the Owner to have Reſti- 


tution if he claim them, within ſix Months 


after they are ſold by the Thief in a Market: 


Overt, and yet that is, if the Owner pay 
the Party who bought the Horſe in the 
Market-Overt, ſo much as he will ſwear he 
paid bona fide for the Horſe; But this Reſti- 
tution of Horſes upon the Stat. of 31 Eli, 
hath no great Relation to that Reſtitution 
upon the Stat. of 21 H. 8. they being of 
two ſeveral Natures. Kelynge p. 35. 

|  Coke's Magna Charta is expreſs in Point, 
that upon the Stat. of 21 H. 8. the Owner 
who proſecutes ſhall have Reſtitution, not- 
withſtanding a Sale in Market-Overt. Note, 
If Goods be ſtolen, and not waived in flight, 
nor ſeized by ſome of the King's Officers, 


us ſuſpected to be ſtolen, there the Party 


that is robbed may take his Goods again, or 
bring an Action for them, although he doth 
not proſecute. Vide Co. 5 Rep, Foxley's Cale 


109. 


Vid 


— 
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109. Stamſord's Pl. Coron. 186. b. But if the 
Goods be waived by the Felon in his Flight, 
or in caſe they be not waived, yet if they 
be ſeized by any of the King's Officers, as 
ſuſpecting them to be ſtolen, there the Par- 
ty ſhall not have Reſtitution, unleſs the 
Thief be convicted at his Proſecution. Vide 


Caſes the Party ſhall have Reſtitution only 
for ſuch Goods as are expreſſed in the In- 


dictment, and not for any other Goods, 
though ſtolen at the ſame time, if they are 


omitted out of the Indictment, becauſe by 
that Omiſſion the Thief might have — 
00. 5 Rep. Eoxley's Caſe 110. Vide for theſe 
Matters Stamford's Pl. Coron. Title Freſh Suit 
165. and Title Waife 186. 
The Trade of a Broker, as now uſed fon 
taking to Pawn or buying of Apparel, Bed- 
ding, Plate, Jewels, c. is an unlawful 


Trade, and enacted, That no Sale to ſuch 


Perſons in London, Weſtminſter, Southwark, 
or within two Miles thereof, alters any Pro- 


perty ; and that if they refuſe to ſhew any 


ſuch Goods ſo pawned or ſold, they forfeit 
the double Value: And ſo there is a Diffe- 
rence betwixt the ancicnt Brokers and theſe 


new Brokers, ſo that by the Statute if any 
ſtolen Goods be bought by them, the Party: 


may have his Action againſt them for the 


Goods, whether he proſecute the Felon or 


no, for the Property remains to the Owner, 

J notwithſtanding ſuch Sale. Kelynge pag. 50. 
Vide Stat. 1 Fac. 1. Cap. 21. 4 : 
N 3 Begraz 


Stamford's Pl. Coron. 186. b. And in ſuch | 
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Regratozs, Foreftallers, and In- 


grofſers, 


8¹ LT is a Vitzal, and the buying and 
ſelling thereof is within the Statute 5 | 


6 Ed. 6. c. 14. For it 1s not only of Ne- 
ceſſity of it ſelf for the Food and Health of 
Man, but it ſeaſoneth and maketh whole- 


Jome Beef, Pork, Sc. Butter, Cheeſe, &c. | 


and other Viands. Co. 3 _ cap. 89. p. 195. 
Term. Mich. ) Car. 1. Cro. Car. p. 231. Pl. 12. 
The Xing againſt Maynard. 

Apples are not within the Stat. of 5 & 6 
Ed. 6. c. 14. Reſol ved upon a Writ of Er- 
ror in the Exchequer Chamber. Term. Mich. 
6 Fac. 1. Co. Li. 13. p. 18. Pl. 6. Baron and 
Boy's Caſe, Cro. Fac. P. 114. Pl. 10. F. C. and 
S. P. by the Name of Braddon verſus Bonver. 


Hill. Term. 1649. Rolle was of Opinion, 


That Apples were not Victual within the 
Statute 5 & 6 Ed. 6. cap. 14. Term. Paſch, 
35 Eliz. Moor's Rep. p. 595. Pl. $10, 
Davis was indicted and convicted for in- 
groſſing and ſelling Salmons: And the In- 
dictment was removed into B. R. and it was 


remanded: For though the Fiſhmongers 


may buy to carry on their Trade, yet they 
muſt not ſell at unreaſonable Prices. Term. 


Paſch. 12 Fac. 1. Roll. Rep. p. 11. The King | 


againſt Davis. Term. Trin. 9 Car. 1. Cro. Car. 
| | 7. 314. 


Regratozs, &c. 251 


5. 314. Pl. 6. Fenn's Cale. The ſame Caſe 
is reported by Jones 1. p. 320. Gs 

An Information was preferred againſt one 
Wray for Foreftalling : He confeſſed the 
Fact, and prayed the Court to mitigate the 
Fine. And upon this the Court took this 
Difference, That if the Statute aſcertains a 
Sum for the Delinquent to pay, and does 
not refer it to the Diſcretion of the Court, 
the Court cannot make any Mitigation ; 


But otherwiſe where the Statute doth not 


preſcribe a certain Sum, bur ſaith it ſhall 
be the double Value, or the like. And upon 
roducing Precedents, and reading the Ac 
of 5 & 6 Ed. 6. cap. 14. Coke ſeemed to in- 
eline, That the Penalty might be mitigated, 
eng 2 33 is double the Value. 
Term. aA ch. 13 Ac. I» Noll. Re © To „ 1 +» 
Pl. 34. The King againſt Wray: of , 
H. was indicted upon 5 & 6 Ed. 6. cap, 14 
for Foreſtalling of Lead; and becauſe it did 


not appear by the Indi&ment, that he bought 


it as it was carrying to Market to be fold, 
as it ought to do, the Indictment was 
quaſhed. Term. Mich. 14 Fac. I. Roll. Rep. 
I. p. 421. Pl 9. Th 

An Information for ingroſſing divers heaps 
of Corn: Not good; becauſe it is not ſuffi- 
ciently aſcertained what the Quantity was : 
Had it been ſaid of ſuch a Value, it had been 
good, Term. Hill. 12 Fac. I, Roll. Rep. p. 134. 
Pl. 14. The King againſt Gonſiborough. 2. 
Bul ſtr. 317. . C. S. . a f f 


Na The 
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The ſame Point as to Hay and Straw up- 
on an Indictment. Term. Mich. 10 Car. 1, 
Cro. Car. p. 380. Pl. 7 

In an Information for ingroſſing Butter 
and Cheeſe; the Information ſets forth 


the Quantity and Value of the Butter and 


Cheele ; end prays the double Value, but 
does not ſay what the double Value amount- 


ed to, and good; for 1ſt, It is ſufhcient to 


demand the Value in general, without men- 
tioning any Sum, and the Value is to be 


 Inquired by the Jury. 2h, The Informer 
demanded by his Information the Moiety | 


for himſelf, and ſaid nothing of the King's 
Moiety, and well enough, for the Informer 
is to have his Moiety firſt. Term. Paſſh, 
3 Car. 1» Fones I, Þþ+ 156. Pl. 1. Bedos againſt 
i Al Co | | 

* the Seſſions of the Peace held at Ner- 
avich 16 Fac. 1. there was an Information 
preferred againſt 4. being a Grocer, for in- 
groſſing 400 Quarters of Wheat, & c. The 


Defendant pleaded Not guilty. The Jury 


found the Statute 5 & 6 Ed. 6. cap. 14. as it 
relates to ingroſſing, and as to 380 Quar- 


ters, Not guilty; and as to 20, That the 


Defendant was a Starch-maker, and he made 
the Wheat into Starch. This was removed 


by Certiorari into B. R. and Judgment was 


given againſt the King and the Informer; 


for buying Wheat to convert it into Starch, 
is not within the Statute. Bridgman's Rep. 
7. 5. Vide Brownlew's Rep, 2. p. 108. Mich, 


9 Face 


2 . 22 Fry 
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9 Fac. 1. Croſs verſus Weſtwood, not ſettled 


in this Caſe: But Vide Bridgman's Nep. p. 48. 
It was ſaid by Hcbart, Chief Juſtice, and 
Winch in C. B. That if a Man hath a Li- 
cenſe for Foreftalling upon the 5 & 6 Edu. 
6. cap. 14. he need but only recite that Sta- 
tute in his Pleadings, without the pleading. 
the 13 Elix. cap. 25. for the Licence is 
grounded only on 5 & 6 Ed. 6. and the 13 
Elix. only qualifies the Perſon. Noy's Rep. 
27. | | 
, An Information was brought upon 5 & 6 
Ed. 6. cap. 14. for buying of Sced-Corn, ha- 
ving ſufficient of his own, and not bringing 
ſo much into the Market of his own Corn. 
It was delivered for Law, That a Contract 
in Market, for Corn not in the Market, or 
which was not there that Day, is not within 
the branch of the Statute : But if Corn or 
Grain be in the Market, although that the 
Contract be made in a Honſe out of the 
Market, and delivered to the Vendee out 
of the Market, yet it is within the Statute. 
Anderſon ſaid, That the Market ſhall be ſaid, 


the place in the Town where it hath been 


uſed to be kept, and not every place of the 
Town. Term. Hill. 29 Eliz, Godb. Rep. p. 
131. PI. 149. 

H. was indicted for Fore ſtalling of Bui- 


tier: To which Indidtment, upon a Writ of 


Error, Exception was taken, That it doth 
not appear that the Indi&ment was at the 
Quarter-Seſſions, but only at the general 
e | N5 Seſſions. 
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Seſſions. Roe, Chief Juſtice, ſaid, It might 
be intended the Quarter-Seſſions. Term, 
Paſch. 1651. Style's Rep. p. 260. 

F. S. was indicted and 27 others of C. 


for that they ingroſſed magnam quantitatem 


ſtraminis & ſœni apud C. with an Intent to 
Jell it, and make it the dearer. Two Ex- 
eeptions taken to the Indictment. 1ſt, Be- 
zauſe it is not alledged, That qilibet eorum 
#nereſſ. but it was not allowed, for they may 


all ingroſs together, 2dly, Becanſe it is 


ſaid, That they ingroſſed a great Quantity 
of Hay and Straw, but do not ſay, How 
many Loads of Hay, and how many of 
Straw, which is uncertain; and for this the 
Indictment was quaſhed. Term. Mich. 10 
Car. 1. Cro. Car. * 380, PN 7. 8 
Indictment for conſpiring to raiſe the 
Price of Corn; and moved to quaſh it, be- 


cauſe it was without addition of Place, but 
ſaid Millers in general: Quaſhed, Dom' 
_ Regina verſus Roberts & al' Millers. Paſch, 


6 Anne. 7 8 


See the Deſcription of a Fore ſtaller, Regra- 


1 


jr, and an Ingroſor, f. 152, and 153: in the 
firſt Part of this Book. N 


Riots, 


Rfofs, Routs, &c. 


NE Juſtice of Peace alone can nei- 
ther make inquiry of a Rior, Rout, 
or unlawful Aſſembly, when it is done, nor 
award any Proceſs for it, nor otherwife 
meddle with it in the Nature of a Riot or 


Rout. But if one Juſtice of Peace do hear 


of any Riot, c. he alone with his Ser- 
vants may go to the Place, and if he find 
any riotoufly gathered together, he may ar- 
reſt them to find Sureties for the good Be- 
haviour. Term. Mich. 7 Ed. 4. f. 18. a. PI. 
12. Term. Mich. 14 H. 7. f. 7. b. PI. 19. Ket- 
leap. Rep. J. 41. A. Pl. 6. Term. Mich. 1649. 
Style's Rep. 66. | 

He may diſarm them, and keep them till 
they be cool, and commit for want of Sure- 
tics: But if he do not immediately eom- 
mit to Priſon, and any Time paſs, he can- 
not afterwards commit alone. If he comes 
to a place where he underſtands ſome Per- 
ſons will repair to commit a Riot, & c. he 
may leave his Servants there to reſtrain 
them; and if they commit a Riot, Sc. to 
arreſt them to find Sureties. And if he hears 
of a Riot, &c. when he is fick, he may 
ſend his Servants to ſuppreſs it, or bring the 


Rioters before him, or ſome other Juſtice, 


to find Sureties, &, He way alſo by 
Word only, without Warrant in Writing, 
3 | com- 
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command his own Servants, or any of them, 
to apprehend thoſe who are about to com- 
mit a Riot, c. in his Preſence : And the 
Servants may juſtify the apprehending of 
them, tho' they be fled out of his Preſence, 
Term. Mich. 14 H. 7. F. J. b. 8. a. b. 9. a. b. 
Pl. 19. 5 ; 

If che Juſtices of Peace have no Notice 
of the Riot, &c. they do not incur the Pe- 
nalty of 100. unleſs it be ſome great, no- 

torious, and very dangerous Riot, which 
by common Intendment, every Perſon in 
the Neighbourhood may take Conuſance of, 
Term. Hill. 4 Eliz. Dyer f. 210. b. Pl. 25. 

A Riot 1s where three or more do an un- 
lawful Act, as beat a Man, enter upon his 
Poſſeſſion, or the like: An unlawful Aſem- 
bh is, where People meet together to do 
an unlawful Act, but do not do it; and if 
after they are met, they ſhall move or go 
forwards, towards putting the ſame unlaw- 
ful Thing in Execution, whether they do it 
or not, this is a Rout and puniſhable. Br, 
Nes Caſes 112. a. Pl. 510. 

It is 4 tumultuous Diſturbance of the 
Peace by three Perſons, or more, affem- 
bling together of their own Authority, 
with an Intent mutually to aſſiſt one ano- 
ther, againſt any who ſhall oppoſe them in 
the Execution of ſome Enterprize of a pri- 
vate Nature; and afterwards actually exe- 
cuting the ſame, in a violent and turbulent 
Manner, to the Terror of the People; 
whether the AG intended, were of it ſelf 

3 lawful 


hay. pate 
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fawful or unlawful. Hawk. P. C. Vol. 1. 

1 © . | ; | 
: 4 3 ſeems to be, according to the ge- 
neral Opinion, a Diſturbance of the Peace, 
by Perſons aſſembling together with an In- 
tention to do a Thing, which if it be exe- 
cured, will make them Rioters; and actu- 
ally making a Motion towards the Execu- 
tion, &. But by ſome Books, the Notion 
of a Rout is confined to ſuch Aſſemblies 
only, as are occaſioned by ſome Grievance 
common to all the Company; as the Inclo- 
ſure of Land, in which they all claim a 
Right of Common, c. Hawk. P. C. Fi I, 
P. 1 58. Sect. 8. . 

An nnlacuſul Aſſembly, according to the 
common Opinion, is a Diſturbance of the 
Peace by Perſons barely aſſembling toge- 
ther, with an Intention to do a Thing, 
which, it it were executed, would make them 
Kioters; but neither actually executing it, nov 
making a Motion towards the Execution. But 
this ſeems to be much too narrow a pre ; 

for any Meeting, whatſoever, of great 
Numbers of People, with ſuch Circum- 
ſtances of Terror as cannot but indanger the 
publick Peace, and raiſe Fears and Jealou- 
ſies among the King's Subjects, ſeems pro- 
perly to be called an unlawful Aſſembly, As 
where great Numbers complaining of a 
common Grievance, meet together armed 
in a warlike Manner, in order to conſult 
together, concerning the moſt proper Means 
for the Recoyery of their Intereſts ; for no 
| = 70. #2 — 
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one can foreſee what may be the Event of 
ſuch an Aſſembly. Ibid Se#. 9. | 
H. and two others were indicted for a 

Reſcous, ſc. That they riotouſly aſſembled 
themſelves, and made a Reſcous. One was 
acquitted, and the other two found guilty 

of the Premiſſes, which is to be intended of 
the Riot and Reſcous: And becauſe two 

cannot make a Riot, for there muſt be three 

at leaſt, the Indictment was ruled naught, 

Term. Mich. 2 Car. 1. B. R. Benloe's Rep. 

p. 194. Harriſon's Caſe. 

An Indictment was taken before two or 
three Juſtices of Peace out of Seſſions for 
a Riot, contrary to the Statute of 13 H. 4. 
c. J. And Exception taken to ir, becauſe 
the Enquiry concerning it was not within 
28 Days after the Offence committed. But 
agreed by the Court, That this is not a Pe- 
nal Law, but is only directory of the Pu- 
niſhmenr of an Offence, which is ſo by the 
Common Law. And as to the Month, they 
faid, ir ſhouſd not be confined to 28 Days, 
but to the Almanack Month. Term. Paſch. 
16 Car. 1. B. R. Siderf. 1. p. 186. PI. 9. The 
King againſt Couſins & ]. 
F. S. and others were convicted in the 
County of Durham, upon the view of F. M. 
and W. B. Eſqs. two Juſtices of the Peace, 
and N. C. Eſq; the Sheriff of the ſame 
County, of a Riot contra formam Statuti de 
13 H. 4. c. ). and they were fined by the Ju- 
ſtices, viz. FJ. 201. and S. and the reſt 5 /. 
apiece, but the Sheriff did not join in ſet- 

ting 
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ting the Fine. A Writ of Error brought, 
and two Errors aſſigned. 1f, It doth not 
appear, That the Defendants were convict- 
ed by the view of the Juſtices. 24ly, The 
Sheriff did not join in the fining them, 
And the Statute faith, That the Sheriff is 
to be joined in the whole Proceedings. And 
for thefe Errors, the Judgment was rever- 
ſed. Term. Trin. 32 Car. 2. B. R. Raymond 's 
Rep. p. 386. The Xing againſt William Tem 
peſt and others. | 


Ingram and many others were convicted 


of a Riot, on 13 H. 4. cap. 7. before two 
Juſtices of Peace, together with the Sheriff. 
Et per Cur. 1ſt, If the Rioters be convicted 
on view, The Sheriff muſt be Party to 
the Inquiſition; but if the Rioters diſ- 
perſe before Conviction upon view, The 
Sheriff need not be-Party, for the Juſtices 


may make the Inquiſition without the She- 


riff. 20%, Such Inquiſition by two Jultices 
is pro Domino Rege, and need not to be al- 
ledged capt. pro Domino Rege & Corpore Comi- 


tatus, as an Inquiſition by a Grand Jury, 


who inquire as well pro Corpore Comitatus, as 
pro Domino Rege. 3aly, If the Juſtices make 
not Inquiry within a Month after the Riot, 
they are puniſhable; * they may inquire 
after a Month, for the Lapſe of a Month 
does not determine their Authority, but 
only ſubje&s them to a Penalty. Dominus Rex 
verſus Ingram & af. Hill. 8 W. R. B. R. 
2 Salk. 593. Vide 6 Mod. 141. 1 Sid. 186. 
1 Keb. 695. Raym. 386. y 

In- 
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Indictment againſt four Defendants, for 


that they did riotouſly aſſemble, and / & 
armis beat and wound one Ellis, Upon Non 
Cul. It appeared, That EZis who was the 
Enfield Stage-Coachman, driving to London 
in the Highway: The Defendants, one in a 
Chaiſe, and the reſt on Horſe- back, over- 
took him, and that the Chaiſe was over- 
turned by the Coach, but not through any 
Fault of the Coachman ; but that the 
Driyer of the Chaiſe, and his Company ta- 
king Offence at 1t, followed the Coachman 
and beat him barbarouſly. It was objected 
upon this Evidence, that this was a 
Treſpaſs, but not a Riot, becauſe the 
Company was lawfully aſſembled. Et per 
Holt Chief Juſtice. 1/, If ſeyeral are aſ- 
ſembled lawfully, without any evil Intent, 
and an Affray happens, none are guilty, 
but ſuch as act; but if the Aſſembly was 
originally unlawful, the A& of one 1s im- 
putable to all. 2dly, If three or more are 
unlawfully aſſembled, and quarrelling, all 
fall upon one of their own Company, this 
is no Riot; but if it be on a Stranger, the 
very Moment the Quarrel begins, they be- 
gin to be an unlawful Aſſembly; and their 
Concurrence is evidence of an evil Inten- 
tion in them that concur; ſo that it is a 
Riot in them that Act, and in no more. So 
ruled, and fo found by the Jury. 2 Salk. 
595. Dom Regina verſus Ellis. 6 Ann. at Ni- 
i prius in Middleſex, coram Holt Chief Ju- 


Rice, 8 
In- 
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Indictment, that the Defendants riotoſe & 
routoſe & illicite aſſemblaterunt, & ſic aſſem- 
blati exiſtentes, riotofſe & routoſe inſultum fece- 
runt in quendam F. Ruſſel. &c. Upon Not 
ouilty, The Jury found two Defendants 
guilty, and acquitted the Reſt. And it was 
moved in arreft of Judgment, That two 
cannot make a Riot, and therefore eannot 
be guilty of a Riot, and that all are ac- 
quitted by this Verdict, On the other Side 
it was ſaid, That the Aſſault and Battery is 
charged in the Indictment, as well as the 
Riot, and two Defendants may (as they are 
found) be guilty of that. 


Sed Holt Chief Juſtice : A Riot is a ſpeci- 


fick Offence, and the Battery 1s not laid as 
a Charge of it ſelf, but as part of the Riot, 
for the riotoſe & routoſe runs thro? all, and 
is aſcribed to the Battery, as well as the 
Aſſembly : The Conſequence is, That theſe 


Defendants being diſcharged of the Riot, 


are diſcharged likewiſe of the Battery, and 
no Judgment can he given; and Judgment 
was arreſted, Dom Rex verſus Heaps. Paſch. 
11 W. 3. B. R. 2 Salk. 594. Vide 3 Mod. 141. 
| and Hawk, 2 C. 175. WG | 7 
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XE B. and another came in the Night- 

time to a Tavern in London to drink, 
and after they had drunk, B. ſtole a Cup, 
in which they drank in a Chamber of the 


ſaid Houſe; the Owner of the Houſe, and | 


Cup, his Wife and Servants being in the 
Houſe. Agreed at the Seſſions at the Old 


 Baily, That this was not Burglary but Rob- 


bery, without Benefit of Clergy, within 
Stat. 5 & 6 Ed. 6. cap. 9. Poph. Rep. pag. 84+ 
Bayne's Caſe. Kelynge's Nep. p. 68. e contra. 
Vide infra. | 
A Man robb'd another of 49 s. upon the 
Highway; ruled to be no Robbery, unlefs 
it be found that the Perſon was put in Fear. 
Term. Trin. 5 Eliz. Dyer f. 224. b. Pl. 30. 
Chief Juftice Rolle ſaid in the Caſe of one 
Wright, That if a Man's Servant be robb'd 
of his Maſter's Goods in the Sight of his 
Maſter; this ſhall be taken for robbing of 
the Maſter. Styles Rep. Term. Hill. 1651. 
p. 218, 319. S. P. And if one caſt away 
his Goods, to ſave them from a Robber, 
and the Robber take them up and carry 


them away; this is a Robbery done to his 


Perſon, Term. Mich. 1649. Style's Rep. page 

I 56, f f 
P. kept an Alehouſe, and E. P. was his 
Servant, who ſaw her Miſtreſs put Money 
in 


: Robbery. 283 
in a Trunk, two pair of Stairs, and locked 
her Trunk. E. P. combined with two Men 
to rob her of the Money: And in order 
thereunto, thoſe two Men came into the 
Houſe to drink, and found Fault with all 
the Rooms below Stairs, and ſo were had up 
two pair of Stairs, the next Chamber to 
that where the Money was; and E. P. came 


40 them, and they broke up the Trunk, and 


ook away 60 J. in Money. Chief Juſtice 
Kelynge, Ts Twiſden and Wylde were of 
Opinion, that this is but Felony, and does 
not make an actual breaking of the Houſe : 


But in that Caſe, if they being in the Houſe 


break open any Chamber Door and ftcal 
Goods; this is an actual breaking of the 
Houſe: Or if they break open any Thing 
which is fixed to the Freehold, as a Cup- 
board, Door in a Wall, Sc. At the Seſ- 
ſions at the Old Baily, 11 Fuly. 8 Car. 2. 
Kelynge's Rep. p. 58. Thomas Fohnſon, Fobn 
Girlans and Elizabeth PowwelP's Caſe. 

Of neceſſity there muſt be ſomewhat to 
diſtinguiſh a Robbery in a Houſe, from 
that which is but mere Larceny : And that 
1s one, viz. the Larceny, is only fraudu- 
lent, without any actual Force, and a Rob- 
bery is done with Force: And this will ap- 
pear by examining the Nature of Burglary, 
which is the robbing a Houſe by Night, 
there muſt be Force committed, as the ac- 
tual breaking a Houſe makes it Burglary : 
For if the Door of a Houſe be open, and 
a Thief enter in the Night and ſteal won : 

phe : 8 | 18 


WE - Robbery, 

This is only Larceny and no Burglary, be- 
cauſe there Was no Force, which 1s that 
which diſtinguiſheth Robbery from Felony. 

\ Now the Force which will make a Rob- | 
bery of a Houſe, may either be an actual | 
breaking of the Houſe, or an Aſſault upon ] 


the Perſon. Kelynge's Rep. p. 68, 69. + Wi 
[7460 | | 7 8 tl 

Vide Accefſary and Pzincipal, and p. 117, Y jc 
1 in Title Felony. a 
Bogues, Vide Uagabonds, &c.. 1 

F, | | 1 
KBobbery on the Highway. Vide Yue and 7 
N 3 Cry. | * 

Scavengers Rate. 


Butts, upon the Statute of 2 W. & M. 
r paving and cleanſing the Streets ; the 
Queſtion between the Inhabitants with- 
in this Pariſh was, If that Part of them 
which inhabited within the County, out of 
the Paving, ſhould be contributary to the 
Scavengers Rates; and the Court held the | 
Rate, which charged all the Inhabitants ge- 
nerally, to be good. Skinner 643. | 


I: the Caſe of the Pariſh of Newington 
0 


\ Scolding, 


4 


Scolding. 


I Ndifment againſt two for Scolding, and 
moved to quaſh the ſame, © becauſe the 
Scolding of the one cannot be Scolding of 
the other, and then the Crime cannot be 
joint. But the Court would not quaſh it, 
but put the Defendants to demur, and ſaid, 
That to make this a Crime indictable, there 
muſt be ſeveral: repeated Inſtances before 
they can be indicted for common; Scolds. 
Dom Regina verſus Houſton & al. Trin. 
Settlements, Vide Pooz. 
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Seſſions. 
AN TCertiorari was directed to the Lord 
A Mayor, and Juftices of the Peace of 
London, to remove an Order; before filing 
whereof, a Procedendo was pray d. The 
Fact was, the Servant of one Harding com- 
plained to the Seſſions, that her Maſter was 
in Arrear to her for Wages; on hearing the 
Matter, both Parties agreed to refer it to 
Sir Thomas Lane, late Lord Mayor, 2 be 
= 5 5 eter- 


determined, which was done accordingly by 
the Seſſions. He made an Award or Order, 
but before Report made thereof, this Ces 
tiorari was brought; whereon a Procedeſjth. 
Vas pray d. Et per Cur. A Judge of Ni 
Prius, by Conſent of Parties, may make a 
Rule to refer a | Cauſe, hut the Seſſions | 
cannot do ſo, though by Conſent. They 
may refer a Thing to another to examine, 
and make Report to them for their Deter- 
mination, but cannot refer a Thing to be 
determined by the other. 2 Salk. 477. Dom 
Rex verſus Harding. 8 N. 3. B. R. 2 
The Court of e lee at Middle- 
ſer made an Order, and afterwards the ſame 
Seſſions vacated it by a ſubſequent Order; 
and a Certiorari being brought, both Orders 
were returned. Et per Holt Chief Juſtice, 
You ſhould not have returned the vacated 
Order, but only the later. This is, as if we, 
diſliking our Judgment, ſhould the ſame 
Term make an Entry o two different Judg- 
ments, and return both upon a Writ of Er- 
ror, which ought not to be. The Seſſions 
is all one Day, and the Juſtices may alter 
their Judgments at any Time whilſt it con- 
tinues. Thus at the Old Baily you ſee Judg- 
ment de Pain fort & dure given; and yet 
if the Party will plead, we will ſer aſide 
that Judgment, and admit him to plead. 2 
Salk. 606.- Int the Pariſhes of St. Andrew 
1 and St. Clements Danes. Mich. 3 Ann. 
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Seftons. 287 
An Order was made at the Quarter-Seſ- 
ſions, for the Relief of poor: Priſoners in 
Gaols, and providing Materials to ſer them 
at Work, upon the Statutes 14 Eliz. cap. 5. 
and 19 Car. 2. c. 4. whereby a Sum was aſ- 
ſeſſed on the ſeveral Pariſhes, not exceed- 
ing what was allowed by both Acts. The 
Order was quaſhed, becauſe they ought to 
have made diftin& Orders upon the diffe- 


rent Statutes. The Money to be levied by 


virtue of each Statute, being applicable to 
different Purpoſes. 2 Salk. 457. Int Inbabit 


Paroch Eaton Bridge and Inhabit' Paroch' Meſi- 


ram in Kanc. Hi. 11. W. 3. B. R. 


8 


Silk ⸗Thꝛowers. 


TTPONa certiorari directed to the Lord 
| Mayor of London, for all Orders by 
him made againſt one B. he returned, That 
by virtue of the Stat. of 13 & 14 Car. 2. 
c. 15. for the regulating the Trade of Silk- 
Throwing, he had convicted B. for buy ing 
of Silk of the Winder, upon the Oath of 
the Seller, and had adjudged B. to pay the 
Value to the Owner, and his Charges. Ex- 
ception was taken, That the Seller was 
particeps criminis, and ſo no competent Wit- 
neſs, 2dly, That Judgment ought to be given 
againſt the Seller, for the Act makes him an 

| Offender 
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288 Silk⸗Thzowers. 
Offender alſo. But theſe were both diſal- 


lowed, and the Return ruled to be good. 


Term. Paſch. 33 Car. 2. Fones's Rep. 2. p. 155. 
The King againſt Beniſon. i 


Surety fo2 the Good Behaviour, 


AT HE Defendant was indifted for ſaying 
| to the Mayor of Salisbury, You, Mr. 


Mayor, I cure not @ Fart for you, and on an- 


other Day ſaying to him: You are a Rogue 
and a Raſcal ; and upon a Demurrer to this 
Indictment, it was inſiſted for the Defen- 
dant, That theſe Words do not appear to 
be ſpoken of the Mayor in the Execution 
of his Office; and therefore this Indictment 
would not lie. He cannot be impriſoned for 
ſuch Words, neither can he be indicted. Hel: 
Ch. Juſt. Theſe Words are not indictable, 
becauſe it doth not appear, that the Mayor 
was in the Execution of his Office, nor 
that he was a Patent Officer; for it would 


have altered the Caſe, if it had appeared 


that he was a Juſtice of Peace by Commiſſion 
from the Queen; for then he would have 
been indictable, becauſe the Words would 


bade been an Aſperſion upon the Queen and 
the Government in general, by whom he 


was imployed ; bur here it docs not appear 


that he was a Juſtice of Peace, or if he was, 


that 
4 


Deere. . 


d 
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that he was ſo by Commiſſion or Appoint- 
ment of the Queen, but of the Corporation; 
it is true, if theſe Words had been Mritten, 
es they were ſpoken of the Mayor, an In- 
ditment would have laid; for litera ſcripte 
manet, and there are many Caſes, which 
prove that the ſame Words when written 
are adtionable, which are not ſo when 
ſpoken. 1 Sid. 270. and 1 Lev. 139. Et per 
totam Curiam, Words <uhich directly tend 
to the Breach of the Peace are indictable; 
as when one Man challenges another to 
fight. And the Commiſſion of Oyer & Ter- 
miner, de propalationibus verborum, is to be un- 
derſtood of Words ſpoken againſt the Go- 
vernment, or which amount to a Scandalunz 
Magnatum, &c. But for theſe little Offen- 
ces contra bonos mores, the Law has made a 
proper Proviſion, and that is by requiring 
Surety of the Peace, or for the Good Be- 
haviour ; and by committing the Offender, 
if he refuſeth, to find ſuch Sureties ; or if 
he ſpeak ſach Words in Court, they may 
procced in a ſummary Way againſt him, by 
fining him for a Contempt of the Court, 
and committing him until he hath paid the 
Fine. 3 Salk. pag. 190. Caſes cited contra. 1 
Cro. 503. 2 Bulft. 139.” 3 Mod. 139. The 
Queen verſus Langley. Hill. 2 Anne. 

Words ſpoken to a Magiſtrate not in the 
Execution of his Office, are not indictable. 
Mod, Caſes 124. | | 


Vide Surety foz the Peace. 
O Surety 


290 


Surety koz the Peace. 


THE Surety of the Peace is diſcharged 
by the King's Death; ſo doth the 
Death of the Recognizor and Recognizee 
diſcharge it, if it be not forfeited before. 
Term. Mich. 1 H. 7. f. I. a. Pl. 1. 1 Mar. Br. 
New Caſes, f. 98. a. Pl. 448. 

If one be bound to the Peace, and after- 
ward do threaten J. S. to his Face, and in 
bis Preſence, to kill or beat him; this is a 
Breach of the Peace, and a Forfeiture of his 
Recognizance: Otherwiſe if he threaten in 

his Abſence, unleſs he lies in wait, and then 
At is. Term. Hill. 18 Ed. 4. f. 28. a. Pl. 24. 
Term. Mich. 22 Ed. 4. f. 35. 5. Pl. 16. Palton 
de Pace f. 22. Pl. 83. | 
Note, The Surety for the Good Behaviour 
may be forfeited by the extraordinary num- 
ber of People which the Recognizor hath 
attending upon him, or wearing more or 
other Weapons than he before uſually did, 
or are meet for his Degree or Eſtate, or by 
uſing vigorous or tegrible'Words or Threat- 
nings, tending or mciting to the Breach 
of the Peace, or demeaning himſelf in his 


Behaviour, Company or Geſture, or doing of 
any thing which ſhall tend to the Breach of 


the Peace, or to put the People in Dread 


or Fear. Term. Mich. 2 H. 7. f. 2, Bb. Pl. 7. 


Vide Good Behaviour ante. 
Bs | But 


J 8 
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But to a Forfeiture of a Recognizance 
of the Peace, there muſt be an actual 
Breach of the Peace by an Atfray, Battery, 
or the like. V;de 2 H. 7. and Roll. Rep. 2. 
p. 199. Stamp and Hyde Term. Mich. 18 Fac. 
1. Term. Hill. 18 Ed. 4. f. 28. a. Pl. 24. by 
Croke and Bryan. Term. Mich. 22 Ed. 4. f. 35. 
b. Pl. 16. 

A Man bound to his Good Behaviour is 
arreſted on ſuſpicion of Felony, and eſcapes; 
that is a Misbehaviour, tho' it does not ap- 
pear that any Felony was committed. Term. 
Paſ h. 26 Eliz. Godb. Rep. p. 22. Pl. 31. 

If a Man finds Surety of the Peace be · 
fore Juſtices of Peace in the County, at the 
Suggeſtion of A. and after this A. comes 
into the B. R. and makes Oath, That he is 
in doubt of being ill treated by him, and 
prays Surety of the Peace againſt him, he 
is to have it; and upon that a Superſedeas 
to the Juſtices of Peace to diſcharge the 
Bond which 1s before them. Held by all 
the Judges B. R. Term. Trin. 4 Eliz. Moor's 
Rep. p. 43. Pl. 131. | | | 

rocuring another to break the Peace, 1s 

a Forfeiture of the Recognizance for the 
Peace. Br. Title Peace. No 20. Br. New 
Caſes, f. 77. a. Pl. 351. | 

Words which amount to a Breach of the i 
Good Behaviour, ought to be ſuch as tend 1 
to the Breach of the Peace; or otherwiſe 1 
it is not a Breach of the Good Behaviour. 


By the Opinion of Mountague Chief Juſtice, Wn. 
and Haugbton and Chamberlain, Juſtices, | 90 
2 Teruri | 9 
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Term. Mich. 18 Fac. 1. Roll. Rep. 2. p. 199. 
Stamp and Hyde's Caſe. ( 
H. and F. were upon the Complaint of S. i 
bound to the Good Behaviour: And one of p 
them ſaid to S. Thou art a quarrelſome v 
Fellow, anda ſcurvy Knave. Agreed, That t 
this was no Breach of the Good Behaviour. t 
Term. Mich. 20 Fac. 1. Roll. Rep. 2. p. 271. 
Stamp verſus Ferkins and Hyde. Palm. Rep. 
P. 126. S. C. 5 | 
If an Offender be brought before a Juſtice Y E 
of Peace, the Party ought to tender Sureties; 
and it doth not behove the Juſtice to demand a1 
it. Noy's Rep. p. 70. Colme againſt Frome. [u 
Suſpicion of Felony, Vide pag. 33 & 34. h 
in Title Arreſt — Impziſomnent. B 
Taxes, Vide Collectozs, Pooz, and Sca⸗ © 
venger. | 


3 i 
Trial. 3 


THE Lord Sanchar at Weſtminſter in bu 
Middleſex procures R. C. to kill F. 7 Ju 

RN. C. with F. F. kill F. T. in London. R. C. TW 
and J. J. were tried as Principals in Term- q 
time in London, and convicted; and the © 
Lord Sanchar, as Acceſſary, was tried in 1 
B. R. in Weſtminſter, upon 2 & 3 Ed. 6. 6. ſer 
24. Term. Trin. 10 Fac. 1. Co. Litt. 9. f. 117. Ft 
a. Lord Sanchar's Caſe, = 
If a Man be feloniouſly ftricken or pol- | 
ſoned in one County, and dies in another 
12 County, 


— 
2 
Ba 
— 


Trial. 


County, the Inditment and Trial muſt be 
in the County where the Death doth hap- 


pen. Co. 3 Inft. p. 48, 49. But if the Acts 


which make up a Felony be committed in 


two Counties, this is not holpen by any Sta- 


tute yet made. Co. Inſt. zd pt. p. 73. 
A Man ſteals Goods in one County and 
flies with them into another County, he may 


be indicted in either of the Counties. 34 H. S. 


Br. New Caſes, f. 5 . a. Pl. 236. 
Error was brought of a Jucgment, given 


at the Seſſions of the Peace at Worceſter, 


upon an Indiftment of Common Barretry, 
where the Party was indifted for a common 
Barretoy ; and at the ſame Seſſions arraign- 


ed thereupon, and trayerſed it: And a /e. 
nire ſacias was awarded immediately to try 


it: And he was convicted and inſtantly fined 


40 J. and committed quonſque, S . A Cer- 
tiorari was brought, and the Proceedings 


removed, and a Habeas Corp and the Par- 
ty brought up, who would have diſcharged 
himſelf by Exceptions to the Indi&ment ; 
but reſolved that he could not, becauſe 


Judgment being given, he muſt bring his 


Writ of Error; which he did: And aſſign- 


ed for Error, That he onght not to have 
been tried the ſame Seſſions, but the next: 


But not allowed, for the Party being pre- 
ſent, may be tried as well the ſame Day, as 
at another Time. And preſently after Con- 
viction, the Juſtices of Peace may impoſe a 
Fine, and commit to Priſon till the Fine be 
paid. Term. Trin. 14 Fac. 1. Cro. Fac. pag. 

O 3 404. 
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404. PI. 2. Rice verſus Regem. With this 
Judgment agrees Co. 4 Inſt. pag. 164. Co. 2 
Inſt. 568. Term. Hill. 14 & 15 Car. 2. B. R. 
 OSiderf. Rep. 1. p. 99. Pl. 2. The King againſt 
Sadler. It was the Opinion of the Court, 
Thar Juſtices of Peace cannot hear and de- 
termine the ſame Day, unleſs by Conſent 
of Parties. Term. Paſch. 19 Car. 2. B. R. Si- 

derf. 1. P. 334. ; | 

It is holden by Sir Edward Coke, (2 Inf. 
560.) and hath been adjudged (Cro. Fac. 
404. fl. 2. (which is this Caſe, and where 
it is ſaid that common Experience is fo) | 
That Fuſtices of Peace may award a Venire, 
retuynable the ſame Day on which the Party is 
_ arraigned ; but there are very ſtrong Autho- 
rities to the contrary, (Etz. Coron. 44. Keil, 
159. b. 1 Fones 379. PI. 10. Stamf. P. C. 
156. a. 1 Keb. 433. Pl. 3. Trial per Pais 25,6. 
2 H. 6. 212. Pl. 49. Crompt. 152. 4. 1 Sid. 
99. Pl. 2. 335 Pl. 20. Cre. Car. 438, 448. 
2 Roll. Abr. 62 5. L. 1, 3. H. P. C. 256.) un- 
leſs the Crime amount to Felony. (1 Sid. 
335. Pl. 20. P. 19. C. 2. B. R. Rex verſus 
Brown. which diverſity, Siderfin ſays, ſeems 
to him to be founded more upon Authori- 
ties, than Reaſon ; by which the Offender 
ſhould have as long Time to be adviſed in 
Caſe of Life, as of leſſer Offences, and con- 
cludes with an ideo quære) or the Party con- 
ſent to be tried immediately. (1 Keb. 433. 
Hl. 3. 1 Sid. 99. Ph 2, 334. Pl. 20.) In 
Crompt. 1 50. b. It is ſaid that the Seſſions 
for the Peace may award Proceſs for the 
| | rial 
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Trial of an Indi&ment of Felony the next 


Day after it is traverſed, Qgere, if be 
Party's being in Gaol makes no difference. 1 


Hawk. P. C. 2 pt. pag. 406. and quære how 
far the Law is altered as to theſe Points, 
by 4 © 5 M & M. cap. 24. and 7 8 W. 
3. c. 32. which by requiring that Jurors 
ſhall be ſummoned fix Days before they ap- 
pear, ſeem to make it neceſſary, whenever 
a Vexire, or particular Precept is required 
for the Return of a Jury, that there be 
ſix Days between its Tee and Return. 

The Xing againſt Brown, where Broan 
was indicted of Barratry before the Juſtices 
of Peace, and tried the fame Day, and 
Judgment againſt him: Upon a Writ of 
Error the Judgment was reverſed, And the 
Court, after eonſidering it, declared, 'Tha? 
Juſtices of Oyer and Terminer, as well as 
of Gaol- Delivery, might try the ſame Day 
without Conſent of Parties; but Fuftices of 
Peace carnot hear and determine the ſame 
Day, unleſs it be in Capital Cafes, where 
the Offender is in Cuſtody: And they reverſed 
the Judgment. 1 Sid. 335. Pl. 20. Rex ver- 

ſus Brown. 

If one break a Houſe in the Night, ſteal 
Goods of ſeveral Men, and be indicted for 
that Burglary, and ſtealing Goods of one 
of the Men, and be acquitted, he cannot 
be afterwards tried for the Burglary, bur 
may for the Felony, for ſtealing the Goods 
of other Men. By the Opinion of Chief Ju- 
ſtice- Hyde and Bridgman Judge Kelynge and. 
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Mylde, 20 Ajril, 16 Car. 2. At Newoate 
Seſſions. Kelynge's Rep. p. 30. William Tur- 
_ Caſe. p. 52. S. P. in Jones and Bever's 
Caſe. TO '£ 


Uagabonds, Rogues, Wander: 
BD =: 


| HE Mother wanders with a young 

Child, under the Age of ſeven Years, 
andthe Mother dies. Reſolved, That the 
Child is to be paſſed to the place of its Birth, 
but not as a Vagabond, Rogue or Wander- 
er; by Sir William Fones, and Sir Fames 
Whitlock, Judges of Aſſize at Stafford, 28 Fu- 
ly, 5 Car. I. Bulſtr, Rep. 2. pa . 251, 252. 
Reſolved alſo at the ſame time, That an In- 
fant under the Age of ſeven Years ſhall not 
be ſaid to be a Wanderer. 1bid. Vide Stat. 
12 4, Seſſ. 2. c. 23. - 

A Rogue is not to be ſent to the Houſe 

of Correction, but he is to be whip'd, and 
fo to be ſent to the Place where he was laſt 
ſettled, if the ſame may be known; if not, 
to the Place of his Birth. So reſolved by 
Judge Jones at Worceſter Aſſizes, 11 March, 
14 Car. 1. Bulſtr. 2. p. 358. 

The Houſe of Correction is for the Por 
of a Pariſh who refuſe to work, there they 
are to be whipped, and ſet to Work. So 


reſolved by Judge Fones. Bulſtr. Rep. 2. p. 358. 


Aagabonds, Rogues, &c. 29 


A hired Servant falls Sick, and the Ma- 
ſter turns her out of Doors, and ſhe begs in 
paſſing from the Place where ſhe was in 
Service to the Place of her Birth. This is 
not begging to make her a Vagrant. Term. 
Mich. 1649. Style's Rep. p. 168, Pariſh of 
Hardingham againſt the Pariſh of Briſley. 

55 H. was indicted, for that he being an 
Inhabitant in B. in Com M. at H. and other 
Places in the ſame County, was a wandering 
Pedlar, carrying about Wares to ſell in pri- 
vate Houſes, and not in open Markets and 
Fairs, and fold ſuch Wares, ſhewing what 
in particulrr, and ſo was a Vagabond. And 
the Court adjudged him to be a Vagabond; 
for he is a Pedlar and Wanderer within the 
Words and Intent of the Statutes. Term. Trin. 
18 Fac. 1. Cro. Fac. p. 5757. Pl. 5. Tho. Holling- 
evorth's Caſe. The ſame Caſe is reported, 
Roll. Rep. 2. pag. 172. Pl. where it is ſaid, 
That he was adjudged to be a:Vagabond 
within 39 Eliz. c. 4 Fn 

Hawkers and Pedlars are to be licenſed 
| by divers Statutes; and fuch are not Vaga- 
bonds. | | 

Two vagrant Women travelling together, . 
and coming to Sbellingford in Berkſhire, one 
of them is delivered there of a Child, and 
afterwards went to Cockſevell in Glouceſterſhire, 
and left the Child there and runs away: 
Wherenpon two neighbouring Juſtices, upen 
Complaint made, and on examining of the 
other Woman, make an Order to remove 
the Child te. Sbellingford; they adjudging 
__ O. 5. that 
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that, (upon the Evidence of the other Wo- 
man, ) to be the Place of its Birth; where- 
as it ſhould have been to the Place of the 
Mother's laſt legal Settlement, the Father 
being unknown. It was objected to this 


Order, That it was not ſer forth or ad- 


judged to be a Bafſtard-Child; ſed non 
allocatur. 2d. Objection, No Adjudication 
of its being likely to become chargeable. 
But to this the Court ſaid, It is a ne- 
ceſſary Conſequence, becauſe it was ſaid 
to be but two Years old; as to the Statute 
13 Car. 2. being born in a Pariſh doth not 
make a Settlement, if born in lawful Ma- 
trimony, for there it muſt follow the Settle- 
ment of the Father: And in this Caſe be- 
ing not ſaid to be a Baſtard-Child, and be- 
ing upon Complaint, it therefore ought to 
follow the Parents. But the Court held, 
This was a Settlement by Birth, until the 
Parents Place of Settlement could be dif- 
covered: Therefore the Order was confirm- 
ed, notwithſtanding it did not ſay, it was a 
Baftard-Child. Adjudged Paſch. 5 Anne 
Reg. Dom Reg verſus Inhabitants of Shel- 
Iingford in Com Berks. Trin. 4 Anne. Rot. 25. 


Merge of the Court, sce p. 118. 


wur 
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Uſury. 


HE Defendant was indidted at the 
Old Baily for Uſury, and being con- 
victed, he brought a Writ of Error, and 
the Judgment was reverſed, becauſe the 
Court of Seſſions had no Juriſdiction in this 
Matter. 3 Salk. 188. Rex verſus Bakeſtraw. 
Paſch. 8 W. z. ; 

Indictment before the Juſtices at Hicks's 
Hall for Uſury, contra formam Statuti, and 
Judgment againſt the Defendant, upon 
which a Writ of Error was brought in 
B. R. and the Judgment reverſed ; for the 
Juſtices of Peace have no juriſdiction in 
this Caſe. 2 Salk. 680. Dom Regina verſus 

| Smith, Paſch. 4 Ann. B. R. IM 


Mages. 


= greateſt part of the Juſtices reſi-= 
dent within the County ought to be | 
preſent at the rating Servants Wages; and {| 
if they be not, all that is done is void. 4 
The Juſtices are alſo to call to them ſome 0 
grave Men of the County, and witheur 
them they cannot rate Servants Wages : 
For the Statute ordains, 1%, That they fhai! 
9 tom | call 


3 
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call ſuch:ts them. 2dly, That they ſhall con- 
fer together, and confider of the Plenty and: 
Scarcity, and other Circumſtances neceſſa- 
ry to be conſidered. Reſolved by the Court, 
Trin. Term. 16. Fac. 1. Bridgman's Nep. 
pag. 1185 119. Margaret Evans. againſt Mi.. 
Eins. | 

It was agreed: by the Judges, That the 
Juſtices. of Peace ought to certify into the 
Chancery the Servants Wages ſix Months 
after Eaſter, according to 5 Eliz. c. 4. upon 
the Penalty of 107. upon every Juſtice of 
Peace who ſhall be abſent. Term. Mich: 
9 & 10, Eliz; Dyer f. 265. a. Pl. 3. 
A Certiorari was awarded to the. Juſtices 
of Peace of Middleſex, to remove an Order 
made by them; which was, That Mr. De- 
val. ſhould. pay to his Coachman the Wages 
agreed: between them. Againſt which. mit 
was moved, That the Statute of 5 Elz. 
cap. 4. doth not extend to Coachmen, or 
any: other Servants than what belong to 
Husbandry ;- which was owned by. the 
Court, and the Order quaſhed. Term. Paſ. 
28 Car. 2: B. R.. Jones s Rep. 2. Mr. Deval's 
Caſe. Kell, Reb. jt. 3. p. 626. Pl. 10. S. C. 
pag. 640. He ſaith the Order was con- 
firmed niſi; and 642. Pi. 51. he faith it was 
quaſhed. | 
An Order made by; two: Juſtices.. for 
Wages, without alledging them to be 
Servants in Husbandry ; quaſhed, becauſe 
it- did! not appear the Juſtices had any 
Iuriſdiction. Paſch.. 5, Anne, Domina 3 

5 verſus. 
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verſus: Paine, Clerk of the Peace of Meſt. 
morland: F 
An Order was made by the Juſtices: of 
the Peace, for the Defendant. to- pay fort 
Shillings for oy generally; and becauſe 
it was not ſaid for what Wages, it was mo- 
ved to quaſh it; for they. can only ſettle 
Wages in Husbandry. But, per Cur, We 
evil, intend it for ſuch Wages, ſince the 
contrary does not appear. 2. Salk, pag. 484. 


Dom Rex verſus Gregory. 


Order was for Payment of Wages; reci- 
ting that two Perſons were retained by Lon- 
don, Overſeer of the Works in the Gardens 
of Hampton-Court, at ſo much per Diem, and 
had worked there ſo many Days; therefore 


the Order was for London to pay them. Et 


per Cur', The Statute extends only to Ser- 
vants in Husbandry,. not to Gentlemens 
Servants, nor to Journeymen with their 


Maſters. Had the Order been general, 


viz. to pay ſo much to two of his Labour- 
ers, Sc. or two of his Seryants: The Court 
ſhould bave ſuppoſed them. Servants in: 
Husbandry, but here is no Room for ſuch- 
an Intendment, fince the contrary appears. 
2 Salk. pag. 442. Dom Regina verius London. 
Trin. J Ann. Bo R. | | 

An Order was made by the Juſtices 


on G. reciting, That whereas Forty two- 
Shillings and four Pence, was due from“ 
him to J. S. for Work and Labour in Hus- 
bandry, They order him to pay the ſame. 


Exception was taken, That it docs not ap- 


pear 
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pear to be ſtatutable Wages, and ſuch only 
are within their Juriſdiction. Per Powell 
and Gould, Though the Statute gives them 
a Power only to ſet the Rate for Wages, 
and not to order Payment; yet grafting 
h2reupon, they have alſo taken upon them to 
order Payment; and the Courts of Law are 
indulgent in Remedies for Wages, as appears 
by its ſuffering the Admiralty to have Cog- 
nizance of Mariners Wages, and therefore 

they would intend it ſuch Wages, as were 
within the Statute. And Gould Juſtice, ei- 
ted the Caſe of the Xing verſus Dummer. 
An Order to pay for Days Works and La- 
bour done, which was held well, for the 
Court will intend it within their Jjuriſdic- 
tion upon general Words, unleſs the con- 
tray appears upon the Face of the Order, 
as in the Caſe ante 2 Fones 47. for a Coach- 
man's Wages. The Order was affirmed, 
Holt abſent. 2 Salk. 441. Dom Regina verſus 
Gouch. Mich. 1 Annz, B. R. 


caps. Vide Highways. 


Warrant. 


3 \ Warrant from a Juſtice of peace to 


anſwer to ſuch Things as ſhall be ob- 


je ted againſt the Party, without alledging 
any Cauſe, was ſaid by Chief Juſtice Coke 
to be good, in the Caſe of Wilſon ver. Dodd. 
Roll. Rep. 1. pag. 135. Pl. 15, Term. Hill. 
12 Fac. 1. 

But he cannot commit to Priſon for cer- 

tain Cauſes, but muſt alledge the Cauſe. 
Bou her s Caſe. Term. Mich. 3 Fac. I. Cro. 
| Fac. Þ» 81. Pl. 4. 
Statute giving Power to Juſtices of Peace 
io require any Perſon to take Oaths, c. 
gives them an implicite Power to make 
a Warrant to have them before them. 12 
Co. 1 30. Trin. 9 Fac. 1. 8 

A general Warrant to Search for Felons 
or ſtolen Goods, ſeems illegal on the very 
Face of it; for it is hard to leave it to the 
Diſcretion of a Common Officer, to arreſt 
what Perſons, and ſearch what Houſes he 
pleaſes. Hawk. P. C. 7 2. c. 13. feth. 19. 
Vet ſee a Precedent of this in Dalton 114. 


Vide Tit, Jrrefts, and Conſtable. 
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Ul atch. 


Match. 


N Falſe 1 brought, the De- 
1 fendant juſtified, becauſe at the Time 
he was Conttable of D. and appointed the 
Plaintiff to watch, and he refuſed ; for 
which he ſet him in the Stocks. Upon a 
Demurrer, it was ſaid by Wray, Ch. Juſtice, 
That the Defendant ought to ſhew, that the 
Plaintiff was an Inhabitant in the Town, 
and that ir was his Turn to watch: And if 
ſuch Inhabirant refuſe to Watch in his Turn, 
the Conſtable may ſer him in the Stocks, 
Term. Trin. 30 Eli. B. R Leon. Rep. pt. 3. 
p. 208. Pl. 271. Stretton and Brown's Caſe. 
Cro. Eliz. 655 204. S. C. And ſaith, It was 
adjudged for the Plaintiff, becaufe the De- 
fendant did not ſhew, that the Plaintiff was 
an Inhabitant there: And the Conttable can- 
not appoint a Stranger to watch, neither by 
the Stature of Wincheſter. 13 Ed. 1. nor 5 

H. 4. cap. 3. | | 
© Term. Mich. 16 Car, 2. B. R. It was or- 
dered by the Court, That as well in the 
Winter as in the Summer, Watch and Ward 
ſhould be kept in the Night in every Street 
throughout Weſtminſter and the Suburbs of 
Zondon; and they directed their Order to the 
Juftices of Peace and the Sheriff, and charg'd 
the Sheriff with it in Court. And the Chief 
Juſtice ſaid, That a. Rate ſhould be 2 
5 555 hat 


that every one who inhabits there ſhould 
contribute ſo much to ſuch Charge. Siderf. 
Rep. 1. p. 218, tamen Quære; for no Fax can 
be impoſed on the Subject, but by Act of 
Parliament. 

An Indictment againſt a Woman, for that 
being debito modo vequiſit' ad vigilandum non 
vioilavit, was quaſhed, becauſe it is not ſaid, 
nor procured one ta Watch for her, which 
ſhe might have done. Comberb. p. 243. 


Witchcraft, 


A Was indicted at Southwold in oc 
A. for Felony and Witchcraft before 
the Juſtices of Peace. And being brought 
up by Habeas Corpus, and Counſel aſſigned 
her, ſeveral Exceptions were taken to the 


Indictment, 1f, To the Caption, wherein it 


was expreſſed, That the Indictment was 
taken in pena Seſſione, where it ſhould be in 
plena Seſſione. Rolle anſwered, if the Word 
pena were left out, the Indictment is good 
without it. 24ly, That the Indi&ment doth 
not ſay, That the Juſtices, before whom it 


was taken, were Fuſticiarii ad pacem tenendam 


in villa pred, and then they might have no 
| Power to find the Indiftment : But this was 
over-ruled. 3dly, That the Indictment was 
too general, for it only ſays, That the Pri- 
ſoner practicavit diabolicas Artes, and doth not 


expreſs 
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expreſs what. Rolle, Juſtice, anſwered, Tha: 
the imploying of wicked Spirits, to any In- 
rent whatſoever, is Felony within the Sta- 
tute; and the Intent why they were im- 
ployed is well expreſſed in the Indictment; 
and if an Indictment fail in one Part, it 
may be good in another; and therefore the 
Indictment was good. Term. Trin. 24 Car. 1. 
B. R. Styles Rep. p. 116. The Xing verſus 
Can ell. . | 
Dr. L. was indicted for Sorcery and 
Witchcrafr, viz. quod exercuit quaſdam malas 
& execrabiles & diabolicas Artes, Anglice, 
| Witchcraft. This. was . quaſhed, becauſe 
there was no Word in the Indi&ment, which 
ſignifies Witeheraft. It was ſaid, Incantatio 
is the proper Word for Wichcrafr. Latch. 
Rep. pag. 156. Dr. Lamb's Caſe. Noy's Rep. 
P- 85. 8. C. Hill. Term. I Car. 1. B. K. Ben- 
loes Reports, the ſame Caſe, as in Mich. 
Term. 2 Car. 1. And ſays the Court eame 
to no Reſolution, | | 


5 CER 


Wows., 


b O Inditment will lie, for Words 
2 that are actionable, as was adjudged 
in Freake's Caſe, for calling one Thief. Con- 
| berb. P- 13. | | 


Vide Surcty fo2 the Good Behaviour. 


* 
rn IO RO OO TIEREY 


The 


Sem «- _ 


(30) ) 


—_— 


\\ 


The ſpecial Verdict in Oneby's Caſe coming to 
Hand ſince the printing of the foregoing Sheets, 
His Caſe is added for the Benefit of the Read- 

er; together with the Preſentment on View of 
4 Highway out of Repair, publiſhed in Ke- 
lynge's Reports ; and another of a Street, ſet- 
tled <vith great Care, and well approved of, 
by ſeveral Gentlemen eminent in the Profeſſion 
of the Law. 
OAN ONEBY and William Gower, on the 

J 2d of February 1725, were in Company 

with Fobn Rich and others, in a friendly 

Manner, at the Caftle Tavern in Drury- 

Lane; and after they had been there two 

Hours, a Box and Dice was called for, and 

the Drawer told them that they had Dice, 

but not a Box; upon which Oneby bid the 

Servant bring the Pepper-Box and the 

Dice, and they were brought accordingly. 

They all began to play at Hazard; and af- 

ter they had play'd about half an Hour, 

Rich asked whether any of them would: ſet 

him three half Crowns, whereupon Gower 

jocoſely put down three Half Pence, and 
then ſaid to Rich, that he had ſet him three 

Pieces, and then Oneby ſet Rich three Half 

Crowns, which three Half Crowns the faid 


Nich won; and immediately Oneby in an an- 


gry Manner turned to Gower and ſaid, That 
OY 
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it was an impertinent Thing, in Gower, 10 ſet 
Half Pence, and called him, impertinent Pup- 
ty for ſo doing; to which Gower replied, That 
he that called him ſo was a Raſcal; thereupon 
Oneby took up a Glaſs Bottle and threw it 
at Gower's Head, which bruſhed his Peri- 
wig, but did not hit him, tho'ir beat out ſome 
of the Powder; and Gowey immediately 
toſſed a Glaſs or Candleſtick at Oneby, but 
did not hit him therewith, on which both 
of them roſe up to take their Swords, which 
hung up in the Room, and Gower drew his 
Sword out of the Scabbard, but Oneby was 
hindred from drawing his by one of the 
Company, and Gower then threw away his 
Sword; and by the Perſwaſion of the reſt 
of the Company, Gower and Oneby both ſat 
down again; and after they had continued 
for an Hour with the reſt of the Company, 
Gower ſaid to Oneby, We have had hot Words, 
but you was the Aggreſſor, and I think we may 
paſs it over, and then offered his Hand to 
Oneby. To which he replied, No, Damn 
you, I will have your Blood. After which the 
Reckoning was paid, and as they were go- 
ing out of the Tavern to go home, Oneby 
ſtay'd behind, and as Gower was going out, 
he called to him in theſe Words, Youngs Man 
come back, I have ſomething to ſay to you, on 
which Goqver returned back into the Room, 
and the Door was immediately flung to and 
ſhut, whereby all the reſt of the Company 
were ſhur out, but Oneby and Gomer; after 
which. a claſhing. of Swords was heard; 

SEE | | when 
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when the Door was opened, Oneby had his 
Sword drawn in his Right Hand, with 
which Oneby had given Gower a mortal 
Wound, of which he died the next Day ; 
and Oneby had received three ſmall Wounds 
1n the Quarrel aforeſaid : And when Gower 
was on his Death-Bed, ho was asked whe- 
ther he received his Wound fairly, to 
which he replied, I think I did. 

Upon this ſpecial Verdict, the Judges 
were all of Opinion, That this was Mur- 
der; and the Difference between this and 
Maeugridges Caſe, was only in this, viz. 
That Mawgridge's Caſe was upon an implied 
Malice; and in this Caſe the Judges una» 
nimouſly agreed it was an expreſs one. 


The Form of a Conviction for Highways, 
by the View of a Juſtice of Peace, which 
he is to return to the next Seſſions, and 
a Form of an Order thereupon ; as pub- 
liſhed in Kelynge's Rep. p. 34. 
© Emorand* quod Un'—— Jufticiar® 
1 Dom' Regis ad pacem in Com. —— 
conſervand* nec non ad diverſas felonias & 
tranſpreſhon* & al' malefacta in eod. Com' 
perpetrat' audiend. & terminand' aſſignat 
ad hane Generalem Seſſionem Pacis Com' 
præd. tent. apud 1 


infra Com. pred. —— 
die, &c. Anno Regni Dom. &c. coram 
prefat. & Juſtic. pacis in Com. 
pred, virtute Statut. Dom, Eliz. nuper Re- 
„ 
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ginæ Angl' in Parliamento tent' apud Weſt- 
mon” 12 die Jan, Anno nuper Reginz 5 & 
ſecundum formam & effectum dict. Statut. 
Intitulat. An deck foz the reviving of a 
Statute made An. 2 & 3 Phil, & Mar. fo 
the Mending of E:ighways, ſuper propri- 
am notitiam ſuam præſentavit qd. Quzdam 
commun & Antiqua Regia via infra paroch. 
pred. in Com. pred. quæ ducit de Paroch, 
pred. ad de villam in Com. pred, 
(mercatoriam villa exiſten.) a quodam loco 
vocat. in Paroch. pred. uſque ad quendam 


pontem communiter vocat. in Paroch' præ- 


dict. non eſt bene & ſuffieient. reparat. & 
emendat. ſecundum formam & effect. Sta- 
tut. præd. ſed modo eſt in magno decaſu 
ita quod ſubditi dic. Dom. Reg. per viam 
præd. cum equis, plauſtris, Carrucis & Car- 
riagiis & al' neceſſariis ſuis prout ſolebant 

&c debent abſque magno periculo tranſire 

ſeu laborare non poſſunt in eujus rei teſti- 
monium pred. manum & ſigillum ſu- 
um appoſuit. | 


Note; By the printed Starutes at large, 
The Title of the Act ſeems in this Convic- 
tion to be miſrecited, which is An Att fo2 
the Continuance of the Statute made 2 & 3 
P. & M. foz the Amendment of the Yighways. 


Super quo ad eandem General” Seſſionem 
pacts ibid' tent. die & anno ſupradictis, 
præd. Juſtieiarii Dom. Regis ad pacem Did. 

Dom. Regis in Com. pred. conſervand. aſ- 
ſignat. aſſeſſa ver. & impoſuerunt _ 40 4 
. CYand. 


| B 1 & && HH © „. 


| HP 


| ( 311 ) 1 
levand. de Inhabitantibus dia* Paroch. d 
in quorum Defe&' via pred? non eſt 
bene & ſufficienter reparat. ſecund. formam 
Stat. pred, fi pred. via non fic ſufficienter 
reparat. & emendat. ante Feſtum fei“ Johan- 
nis Baptiſt. Prox. futurum. ES 

My Lord Chief Juſtice Kelynge ſaid, that 
this is the beſt Way to have all Highways 
amended, if the Juſtices would do their 
Duty. | | | 
Upon ſuch a Conviction the Decay of the 
Highway cannot be traverſed, but they 
may plead, that ſome other Perſon ought. 
to repair it, and traverſe that they ought 
not, but the Decay being upon. View of a 
Juſtice. of Peace, cannot be gainſaid or 
traverſed. Vide Saund. > pt. 160, = 


—_—_— 


The Form of a Preſentment on View, of a paved 
3 Street out of Repair. 
Midd. ff. © — 4 Ar' un' Ju- 


ſtic' Dom' Regis ad pacem 


in Com' Mid- conſervand nee non ad di- 


verſ. felon' tranſgr' & al' malefacta in 
cod'm Com' perpetrat' audiend' & termi- 
nand' aſſign' virtute Statut“ in hujuſmodi 
caſu edit' & proviſ. ſup* notitia ſua propr* 
præſentat' qd' quzdam platea & commun 
alta via regia vocat'— Street ex 
— parte inde jacen' & exiſten' infra 

Paroch” | in Com' præd' 
ac ducen' a quoda“ loco vocat' ; 
—- in codc' Com” uſq” ad quenda' al* lo- 
| cu' 
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cu* vocat' — in Com præd' ac con- 
tir2n' in longitud . virgart' & in lati- 
tud' — virgat' —— die — Anno Reg' 
Dom' nune Regis Magnz Britanniz, 
&c. — & continue poſtea uſq' —diem — 
Anno ſuprad' fuit & adhuc eſt valde ruinoſa 
confracta & in tanto decaſu ob def cu deb'æ 
reparacon & emendacon' ejuſd'm ita qd' 
Ligei D'ni Regis ſubdir* per eand'm platca* 
& commun alta' via' regia” cu” Equis Cur- 
ris Carucis & Carriagis ſuis ire e . tran- 


ſire equitare & laborare per totu” tempus 

rzd* non potuer nec adhuc poſſunt prout 
folebant & debent Ad Grave dampnu' & 
commun nocument' omn' ligeor Dom' Re- 
gis ſubdir* per platea' & via' la” eun' re- 
deun' tranſeunꝰ equitan & laboran' ac contr* 


pacem dict D'ni Regis Coron* & dignitat? 
ſuas, &c. Et qd' e B—— 42— 
nup' de paroch' præd' in Com' præd' Ar 
— - nup” de ead' Ar Rx —— 
N — nup' de cad' Gen' & V E—- 


nup* de cad Gen' commun' platca' & 


alta' via regia” pred”. ut profert' in de- 
caſu exiſten* reparare & emendare debent 
toties quoties & quando neceſſe fuerit 
rac'one tenure poſſeſſion” & inhabitationis 
domor” ſuar* eid'm platez & altz vie Regiz 
adjungen'. In cujus ret teſtimoniuꝰ prefat' 
— A—  Juftic* przd* huic Recordo 
manu” & Sigillu* ſuu* præſentibus appoſuit 
dict die Anno feuradills, 


F 


